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The May 2021 issue of Ashurst's competition law newsletter features some of the key competition 

law developments over the last month, including: the European Court of Justice's long-awaited 

judgment on 'pay-for-delay' agreements in Lundbeck; the latest rulings by the General Court on 

Ryanair's challenges to State aid measures introduced in response to COVID-19; new policy 

announcements by the EU, UK and Australian competition authorities on the future of merger 

control enforcement, including the outcome of the European Commission's evaluation of its 

merger control thresholds; and legislative proposals announced by the Italian Government on 

merger control and antitrust rules, as well as other news. 
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Ryanair loses first challenges against individual 
COVID-19 aid measures  
EU – STATE AID 

 

On 14 April 2021, the General Court ("GC") 

handed down three judgments dismissing 

Ryanair's challenges against decisions by 

the European Commission, approving 

individual aid measures granted by Finland 

to Finnair (Case T-388/20) and by Denmark 

and Sweden to SAS in the context of the 

COVID-19 pandemic (Cases T-378/20; T-

379/20). 

KEY TAKEAWAYS 

• In the wake of the COVID-19 pandemic, 

the European Commission has approved a 

flurry of aid measures to the aviation 

sector.  Ryanair has lodged a series of 

applications for annulment of these 

decisions, essentially arguing that they 

contravene the principle of non-

discrimination. 

• In its first judgments concerning 

individual aid measures adopted in this 

context, the GC ruled that the latter are 

inherently discriminatory (by being 

selective) but that this does not in itself 

call into question their compatibility. 

• Member States are allowed to grant 

selective favourable treatment in the 

COVID-19 context to companies which are 

important to their national economy. 

BACKGROUND 

In the context of the COVID-19 pandemic, 

Member States notified a flurry of aid measures 

to the European Commission to alleviate the 

adverse effects of the crisis, notably on the 

aviation industry. The European Commission 

approved a series of individual aid measures in 

favour of airlines, including in April and May 2020 

respectively:  

• a Danish and a Swedish loan guarantee in 

favour of SAS to compensate it for part of the 

damage suffered due to the COVID-19 

outbreak on the basis of Article 107(2)(b) 

TFEU; and 

• a Finnish loan guarantee in favour of Finnair to 

remedy a serious disturbance in the economy 

on the basis of the Temporary Framework 

(which is based on Article 107(3)(b) TFEU). 

Ryanair – a competitor of Finnair and SAS in 

Finland, Sweden and Denmark – challenged the 

European Commission's decisions, essentially 

arguing that they are at odds with the EU 

principle of non-discrimination and that the aid 

measures approved are disproportionate.  The 

GC dismissed the three actions. 

JUDGMENTS 

In all three judgments, the GC stressed that 

"individual aid by definition benefits only one 

company, to the exclusion of all the other 

companies, including those in a situation 

comparable to that of the recipient of the aid" 

and is therefore inherently discriminatory.  It 

follows that the discriminatory character of 

individual aid cannot in itself call into question 

the compatibility of individual aid under Articles 

107(2)(b) or 107(3)(b) TFEU. 

However, the discrimination needs to be (i) 

justified by a legitimate objective and (ii) 

https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=T-388/20
https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=T-378/20
https://curia.europa.eu/juris/document/document.jsf?text=&docid=239863&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=12235408
https://curia.europa.eu/juris/document/document.jsf?text=&docid=239863&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=12235408
https://ec.europa.eu/competition/state_aid/cases1/202024/285505_2163935_82_2.pdf
https://ec.europa.eu/competition/state_aid/cases1/202024/285663_2163938_81_2.pdf
https://ec.europa.eu/competition/state_aid/cases1/202031/286073_2164222_133_2.pdf
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appropriate and proportionate for achieving that 

objective.  

FINNISH RULING – AID TO REMEDY A 

SERIOUS DISTURBANCE IN ECONOMY 

In its Finnish ruling, the GC first clarified that 

there is no requirement that the "aid in question 

is capable, in itself, of remedying the serious 

disturbance in the economy of the Member 

State".  

It was sufficient for the European Commission to 

establish that because of Finnair's importance for 

the Finnish economy, the aid at issue – insofar as 

it sought to maintain Finnair's operations – was 

appropriate to contribute to remedying the 

serious disturbance in that economy. 

For the same reasons, Finnair did not receive 

unjustified favourable treatment. 

SWEDISH AND DANISH RULINGS – AID TO 

MAKE GOOD THE DAMAGE CAUSED BY THE 

PANDEMIC  

In its Swedish and Danish rulings, the GC made 

clear that Member States are not required to 

make good all the damage caused by the 

pandemic and grant aid to all its victims. 

In both cases, it found that compensation for the 

damage resulting from the travel restrictions was 

not disproportionate.  In view of (i) the evolving 

nature of the pandemic and (ii) the prospective 

nature of the quantification of the damage, the 

European Commission's methodology for 

calculating damage was defined precisely 

enough.  In particular, the European Commission 

could assess the damage by reference to the 

projected fall in air traffic.  The GC also noted the 

commitment to carry out an ex post assessment 

of the damage suffered by SAS and the existence 

of a claw-back mechanism. 

Accordingly, SAS was not considered to have 

received unjustified favourable treatment.  SAS 

has the largest market share in Denmark and 

Sweden, and was therefore more affected than 

its closest competitor in those two countries by 

the travel restrictions. 

COMMENT 

After upholding the European Commission's 

approach to COVID-19 aid schemes for the 

aviation industry earlier this year (see our March 

2021 newsletter), the GC has now confirmed that 

Member States can grant individual aid in the 

context of the COVID-19 crisis to companies that 

are important to the national economy.  

However, these rulings suggest that individual 

aid (including aid compensating for damage 

caused by the pandemic) to companies which 

have less economic significance might be more 

difficult to justify in the light of the GC's 

reasoning.  

Ryanair announced that it would appeal these 

judgments before the European Court of Justice. 

 

With thanks to Jessica Bracker of Ashurst for her 

contribution  
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ECJ confirms Lundbeck's pay-for-delay agreements 
are by-object restrictions under Article 101 TFEU  
EU – ANTICOMPETITIVE AGREEMENTS 

 

The European Court of Justice ("ECJ") 

confirmed the judgment of the General Court 

("GC") upholding the European 

Commission's pay-for-delay decision.  The 

ruling held that the originator and generics 

manufacturers must be considered potential 

competitors despite Lundbeck's process 

patents, and further elaborated on the 

notion of by-object restrictions in the 

pharmaceutical industry. 

KEY TAKEAWAYS 

• The ECJ considered Lundbeck and the 

generics manufacturers as potential 

competitors despite the existence of valid 

process patents. 

• While the ECJ has, in the past, established 

that these agreements cannot be 

considered to be by-object restrictions in 

all cases, the circumstances of the case 

led the ECJ to confirm that Lundbeck's 

agreements were to be considered a 

restriction of competition by object. 

BACKGROUND 

Lundbeck, a Danish pharmaceutical company, is 

the originator of the antidepressant, citalopharm.  

While its original patents relating to the 

citalopharm active pharmaceutical ingredient 

(API) and two of the production processes had 

expired, Lundbeck still held a number of process 

patents regarding more effective manufacturing 

processes. 

As there were other processes for the production 

of generic citalopharm which were not found to 

infringe Lundbeck's process patents, producers of 

generics had the possibility of entering the 

market.  In fact, some were preparing to enter 

the market, or already doing so.  However, some 

generics manufacturers agreed with Lundbeck not 

to enter the market in exchange for substantial 

lump sums, as well as other inducements, such 

as the purchase by Lundbeck of generics' stock, 

or the conclusion of agreements for the 

distribution of Lundbeck's branded citalopharm on 

highly advantageous terms. 

The European Commission issued a decision in 

2013 finding such agreements contrary to Article 

101 TFEU, and imposing a fine of EUR 93.7 

million on Lundbeck and a fine of EUR 52.2 

million on generics manufacturers.  The appeals 

brought by the undertakings before the GC 

against the European Commission's decision were 

dismissed in 2016 (see the Lundbeck judgment 

here). 

JUDGMENT OF THE ECJ 

In its judgment of 25 March 2021, the ECJ 

rejected the undertakings' arguments in appeal 

and upheld the GC's judgment, notably 

confirming that: 

• The GC correctly considered Lundbeck and 

the generics manufacturers as potential 

competitors. 

The ECJ confirmed that the existence of a 

patent that protects the API manufacturing 

process is not an insurmountable barrier to 

market entry, regardless of the presumption of 

validity attached to that patent.  The ECJ 

considered that "the existence of such a patent 

does not […] mean that a manufacturer of 

generic medicines who has, in fact, a firm 

intention and an inherent ability to enter the 

market and who, by the steps taken, shows a 

readiness to challenge the validity of that 

patent and to take the risk, upon entering the 

market, of being subject to infringement 

proceedings brought by the patent holder, 

cannot be characterised as a 'potential 

competitor'". 

The ECJ's conclusion was unaffected by the 

evidence submitted by Lundbeck in subsequent 

litigation validating the process patents.  On 

the contrary, the ECJ backed the GC's refusal 

to take this evidence into consideration on the 

basis that, as such validation came after the 

agreements had been concluded, it was not 

relevant for assessing whether Lundbeck and 

generics manufacturers were, at the time of 

the settlement, potential competitors. 

The fact that some of the generic 

manufacturers did not hold a marketing 

https://ec.europa.eu/competition/antitrust/cases/dec_docs/39226/39226_8310_11.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=4335D9391D25A3A3A5E727E7FDCD48BA?text=&docid=183148&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11403789
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authorisation was also deemed insufficient by 

the ECJ to exclude the existence of potential 

competition. 

• The pay-for-delay agreements were 

rightly found to constitute a restriction of 

competition by object. 

The ECJ has, in the past, established that 

similar agreements having the effect of 

delaying generics' market entry in exchange for 

monetary or non-monetary transfers of value 

from originators to generic manufacturers 

cannot be considered to be restrictions of 

competition by object in all cases.  Such 

characterisation must be reserved for cases 

where such transfer of value cannot have any 

other explanation than the commercial interest 

of both parties not to compete on the merits. 

The ECJ considered that Lundbeck's 

agreements went beyond the specific subject 

matter of the intellectual property rights.  In 

particular, the ECJ highlighted that the effects 

of the agreements were: (i) to keep the 

generics out of the market; (ii) that the 

existing disputes on the validity of the process 

patents prior to the agreements evidenced that 

these could not have constituted the decisive 

basis for generics manufacturers not to enter 

the market; (iii) that the amounts paid could 

have been calculated on the basis of the 

generics manufacturers' expected profit if they 

had entered the market; and (iv) that the 

latter had prepared for market entry, 

Lundbeck's payments and not the process 

patents being the factor inducing them not to 

do so. 

The ECJ ruled the examination of the 

counterfactual scenario, "the purpose of which 

is to make apparent the effects of a given 

concerted practice", to be unnecessary in order 

to characterise the conduct as a restriction by 

object. 

 

COMMENT 

Lundbeck's judgment builds on recent ECJ case 

law affecting the pharmaceutical sector (for 

example, Generics or Paroxetine) whereby the 

ECJ seems to be adopting a more flexible 

approach towards the real possibilities of market 

entry by generics manufacturers (even in cases 

where such entry would likely infringe valid 

intellectual property rights).  This could be seen 

as a gradual departure from the approach 

traditionally adopted by EU competition law 

(existence versus exercise of intellectual property 

rights), and may, in practice, put originators in a 

difficult position vis-à-vis the value of their rights. 

 

With thanks to Laura Moas Ydoate of Ashurst for her 

contribution 
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European Commission Merger policy package: 
evaluation and follow-up actions 
EU – MERGER CONTROL 

 

On 26 March 2021, the European 

Commission ("Commission") published a 

Staff Working Document that summarises 

the findings of its evaluation of procedural 

and jurisdictional aspects of EU merger 

control.  The Commission has also adopted a 

communication providing guidance on the 

application of the referral mechanism set 

out in Article 22 of the EU Merger Regulation 

("EUMR"), accompanied by the launch of an 

Inception Impact Assessment on exploring 

further targeting and simplification of 

merger procedures. 

KEY TAKEAWAYS 

• The Commission will encourage and 

accept case 'referral' requests in cases 

where the referring Member State does 

not itself have jurisdiction over the case.  

• New guidance on Article 22 referrals will 

impact on transactions involving firms 

with low turnover, which do not meet the 

EUMR turnover thresholds but could 

'potentially' have a significant impact on 

competition in the EU. 

• The Commission has also launched an 

impact assessment to explore policy 

options for further simplification of merger 

review procedures. 

BACKGROUND 

In 2016, the Commission launched an evaluation 

focusing on:  

• the effectiveness of the turnover-based 

jurisdictional thresholds of the EUMR; and 

• the impact of the 2013 simplification package 

and potential scope for further streamlining of 

merger control procedures. 

REVIEW OF THE TURNOVER-BASED 

JURISDICTIONAL THRESHOLDS 

The Commission has concluded that the turnover-

based jurisdictional thresholds, in conjunction 

with the referral mechanisms set out in the 

EUMR, have generally been effective in capturing 

transactions with a significant impact on 

competition in the EU internal market.  However, 

due to an increase in transactions involving firms 

with low turnover but high competitive potential 

in the internal market (especially in the digital, 

and pharmaceutical sectors), a number of 

transactions have escaped review by either the 

Commission or national competition authorities.  

The Commission considers that encouraging and 

accepting more referrals under Article 22 of the 

EUMR would be the best means of enabling it to 

target more transactions which merit review at 

the EU level, the implication being that changes 

to the notification thresholds would be unwelcome 

as this would result in many more transactions 

which do not impact on competition in the EU 

internal market being subject to review at the EU 

level.  Article 22 allows Member States to ask the 

Commission to review a transaction that does not 

meet the EU turnover thresholds where there is 

an effect on trade between Member States and 

the transaction threatens to affect competition 

significantly within the Member State(s) making 

the request. 

Therefore, the Commission has adopted a 

communication providing guidance on the 

application of the Article 22 referral mechanism.  

The communication:  

• clarifies the categories of cases which may be 

suitable for an Article 22 request in situations 

https://ec.europa.eu/competition/consultations/2021_merger_control/SWD_findings_of_evaluation.pdf
https://ec.europa.eu/competition/consultations/2021_merger_control/guidance_article_22_referrals.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12957-Revision-of-certain-procedural-aspects-of-EU-merger-control
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where the transaction is not notifiable in the 

referring Member State(s); and  

• identifies the criteria that the Commission may 

take into account in exercising its discretion to 

accept such referrals.  

Specifically, the communication clarifies that 

transactions where the turnover of at least one of 

the parties concerned does not reflect its actual 

or future competitive potential could be 

appropriate for referral.  The Commission's 

particular focus seems to be on start-ups and 

recent entrants with significant competitive 

potential and important innovators. 

REVIEW OF THE 2013 SIMPLIFICATION 

PACKAGE 

The Commission has reported that the evaluation 

has shown that the 2013 simplification package 

has been effective in increasing the application of 

simplified procedures to unproblematic mergers, 

which has reduced the time and resources spent 

on many straightforward cases.  The Commission 

has, however, identified areas of the rules that 

can be simplified further.  Therefore, the 

Commission has launched an impact assessment 

on the revision of certain procedural aspects of 

EU merger control. 

The purposes of the impact assessment include: 

identifying additional categories of cases that 

could be assessed under the simplified procedure; 

exploring means of reducing the average time 

needed to obtain a clearance decision in 

unproblematic cases; and simplifying the 

notification process itself. 

COMMENTS 

The Commission's aim is to further simplify the 

EU merger control regime.  However, the effect of 

its Article 22 Guidance is to supplement the 

existing turnover-based thresholds with a 

qualitative assessment of the potential effects of 

a transaction, with that initial assessment being 

carried out by individual Member States 

(potentially at the invitation of the Commission if 

it is interested in claiming jurisdiction).  This 

could reduce legal certainty and increase the 

procedural burden on parties involved in 

transactions, especially in the digital and 

pharmaceutical sectors.  There is also the 

practical and legal risk of the Commission's 

jurisdiction not being triggered until after a 

transaction has closed. 

 

With thanks to Uliana Kovaleva of Ashurst for her 

contribution 
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'There is no queue': ECJ guidance on eligibility for 
benefits under the Leniency Notice in Italmobiliare  
EU – CARTELS 

 

On 15 April 2021, the European Court of 

Justice ("ECJ") handed down its ruling on 

Italmobiliare's appeal against European 

Commission decision AT.39563, finding a 

cartel in the retail food packaging sector.  

The ECJ rejected Italmobiliare's argument 

that it should benefit from immunity as 

regards infringements in one geographic 

market and a greater fine reduction with 

respect to infringements in two others.  

KEY TAKEAWAYS 

• Whilst the Leniency Notice uses a rankings 

system to determine eligibility for benefits 

under that notice in cartel proceedings, 

positions in those rankings are fixed post-

decision. 

• A leniency applicant's position in the 

rankings is definitively set by the 

European Commission at the end of the 

administrative phase of cartel 

proceedings.  

• The fact that one successful leniency 

applicant subsequently ceases to be 

eligible for benefits does not affect the 

level of fine reduction available to other 

leniency applicants or their eligibility for 

total immunity. 

BACKGROUND 

In order to qualify for total immunity under the 

Leniency Notice, a leniency applicant must be the 

first to provide information and evidence which in 

the European Commission's view will enable it to:  

• carry out a targeted inspection in connection 

with the alleged cartel; or 

• find an infringement of Article 101 TFEU in 

connection with the alleged cartel. 

Undertakings which do not qualify for immunity 

may, however, have their fine reduced if they are 

able to provide information which adds significant 

value to the information already in the European 

Commission's possession.  The level of fine 

reduction depends on time at which such 

evidence is submitted: 

• the first undertaking to provide significant 

added value can benefit from a reduction of 

30-50%; 

• the second undertaking to provide significant 

added value can benefit from a reduction of 

20-30%; and 

• subsequent undertakings providing significant 

added value can benefit from a reduction of up 

to 20%. 

The Leniency Notice also sets out additional 

eligibility conditions which "must be met in any 

case to qualify for any immunity from a fine" or 

fine reduction.  The latter include a requirement 

for the leniency applicant to have ended its 

involvement in the alleged cartel immediately 

after its application, unless continued 

participation was reasonably necessary to 

preserve the integrity of the European 

Commission's inspections. 

JUDGMENT OF THE ECJ 

In Italmobiliare (C-694/19 P), the ECJ was asked 

to determine whether undertakings can advance 

in the rankings established under the Leniency 

Notice in the event that a leniency applicant 

ceased to be eligible for immunity or fine 

reduction after the European Commission's 

decision had been delivered. 

On the facts of the case, Linpac was the first 

undertaking to approach the European 

Commission with information relating to a food 

packaging cartel implemented in Italy, South-

West Europe ("SWE"), North-West Europe 

("NEW"), France and Central-East Europe 

("CEE").  The information and evidence provided 

by Linpac was considered sufficient to enable the 

European Commission to carry out a series of 

dawn raids.  A second undertaking, Vitembal, 

subsequently submitted an application for 

immunity or a fine reduction, followed shortly 

thereafter by Italmobiliare. 

In light of the nature of the information provided 

and the order in which it was received: 

• Linpac was granted total immunity with respect 

to all geographic markets;  

https://curia.europa.eu/juris/document/document.jsf?text=&docid=239913&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=11666997
https://ec.europa.eu/competition/antitrust/cases/dec_docs/39563/39563_6945_3.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52006XC1208%2804%29
https://curia.europa.eu/juris/document/document.jsf?text=&docid=239913&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=11666997
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• Vitembal was granted a 'first place' 30-50% 

fine reduction with respect to the cartel in 

Italy, SWE, NWE and France; and  

• Italmobiliare was granted a 'first place' 30-50% 

fine reduction with respect to the cartel in CEE 

and 'second place' 20-30% fine reduction with 

respect to the cartel in Italy and France.  

On appeal, Italmobiliare argued that Linpac had 

ceased to be eligible for full immunity under the 

terms of the Leniency Notice, as it had engaged 

in unjustified anticompetitive contacts with other 

cartel participants subsequent to its leniency 

application.  By consequence, it was argued that 

Italmobiliare and Vitembal should be moved up in 

the leniency rankings; Italmobiliare gaining full 

immunity for CEE and a 'first place' fine reduction 

for Italy and France.  

The ECJ rejected this argument as based on the 

false premise that the Leniency Notice had 

created a 'queue' for immunity and fine 

reductions, with applicants moving forward in the 

queue as others move out.  The ECJ determined 

that a leniency applicant's position in the rankings 

is definitively set by the European Commission at 

the end of the administrative phase of cartel 

proceedings.  

COMMENT 

This case provides useful guidance on the 

workings of the leniency process post-decision, 

effectively preserving the sanctity of the 

European Commission's determination at the end 

of the administrative process and posing a serious 

challenge to potential appeals based on other 

leniency applicants' ineligibility for benefits under 

the Leniency Notice. 

 

With thanks to Zac Davies of Ashurst for his 

contribution
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Volkswagen's $125 million 'dieselgate' penalty 
upheld on appeal  
AUSTRALIA – CONSUMER PROTECTION 

 

The Australian Full Federal Court (the 

"Court") has dismissed Volkswagen's 

("VW") appeal of a AUD 125 million civil 

penalty imposed by Justice Foster, which 

was AUD 50 million higher than the penalty 

agreed by VW and the ACCC in a negotiated 

settlement. 

KEY TAKEAWAYS 

• The record AUD 125 million penalty 

dwarfs previous penalties for breaches of 

the Australian Consumer Law ("ACL"), but 

was "not excessive, let alone manifestly 

excessive". 

• Corporations that breach the ACL face 

substantial penalties, particularly now that 

maximum penalties per breach (the 

greater of AUD 10 million, three times the 

benefit obtained or, if that cannot be 

determined, 10% of annual turnover in 

Australia) are significantly higher than 

those applicable to VW's conduct (AUD 1.1 

million per breach). 

• Courts have discretion to determine 

penalties and, if appropriate, impose 

significantly higher penalties than those 

jointly proposed by parties.   

• The adequacy of agreed penalties is likely 

to be more closely scrutinised by courts 

going forward, notwithstanding public 

policy interests in promoting certainty of 

outcomes in civil enforcement 

proceedings. 

FIRST INSTANCE DECISION 

The Australian Competition and Consumer 

Commission ("ACCC") brought proceedings 

against VW concerning the global scandal known 

as 'dieselgate'.  VW's engineers developed 

software that operated to deliberately conceal the 

true nature of nitrogen oxide ("NOx") emissions 

from VW's diesel vehicles.  'Mode 1' of the 

software operated under testing conditions to 

produce NOx emissions that were compliant with 

emissions limits in applicable standards.  

However, when driven on the road, the vehicles 

switched to 'Mode 2', which produced 

substantially higher NOx emissions that exceeded 

emissions standards. 

The ACCC alleged that, in breach of the ACL, VW 

made false representations to the Australian 

Government and to Australian consumers 

regarding the exhaust emissions of certain VW-

branded vehicles (which were imported into 

Australia for sale).   

VW initially defended the proceedings, but 

ultimately reached a settlement with the ACCC.  

As part of the settlement, VW admitted that it 

had breached section 29(1)(a) of the ACL on 473 

separate occasions, in respect of 57,082 vehicles, 

when it sought approval to import the vehicles 

into Australia, and when it sought to obtain 

"Green Vehicle" ratings for the vehicles.  VW and 

the ACCC jointly submitted that a penalty of AUD 

75 million was an appropriate penalty in respect 

of the breaches.   

On 20 December 2019, Justice Foster found that 

the penalty proposed by VW and the ACCC was 

"manifestly inadequate", and instead imposed a 

penalty of AUD 125 million; comparatively, the 

previous highest penalty for breach of the ACL 

was AUD 26.5 million, imposed on Empower 

Institute for unconscionable conduct. 

APPEAL DECISION  

VW appealed the primary judge's decision on 

penalty on seven grounds, contending that it was 

manifestly excessive.   

On 9 April 2021, the Court (Justices Wigney, 

Beach and O'Bryan) dismissed the appeal.  The 

https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-february-2020/cn16-federal-court-of-australia-rejects-the/
https://www.ashurst.com/en/news-and-insights/legal-updates/volkswagens-125m-dieselgate-penalty-upheld-on-appeal/


 

          

 13  
 

Court found that the primary judge made a minor 

error in not considering whether VW's absence of 

prior contraventions was capable of constituting a 

mitigating circumstance, leading to a lower 

penalty.  Ultimately, the Court concluded that the 

factor was to be given little weight, noting that 

there was no evidence that VW was a good 

corporate citizen with a culture of compliance.   

 

The Court's consideration of VW's appeal grounds 

illustrates the challenges in setting penalties and 

assessing their appropriateness.  As the Court 

observed: 

"…there is no single or correct penalty and…the 

process involved in settling on an appropriate 

penalty is far from scientific or mathematical, 

but instead involves the weighing or balancing 

of many, often conflicting, features and 

considerations." 

Critically, penalties have to be appropriate and 

sufficient to meet the statutory objectives of 

specific and general deterrence.  The fact that the 

penalty was higher than VW's profits from the 

conduct was given little weight.  The Court held 

that there is no principle that the appropriate 

penalty is "limited by the amount of profits" 

derived from the contravention, or should "only 

exceed the profits derived by a certain amount".  

Rather, where the contravening conduct is 

concealed and not easily detected, a penalty that 

is "many multiples of the profits" from the 

conduct may be appropriate to ensure 

deterrence. 

Other factors that justified the record penalty in 

this case included: 

• The conduct was deliberate, calculated, 

systemic and covert. 

• The conduct was of an "unprecedented kind 

and scale" and continued over an extended 

period of time. 

• The conduct was known about and engaged in 

by senior management. 

• VW has vast resources. 

• VW showed no contrition and provided no 

assistance to the ACCC in its investigations. 

• The conduct resulted in (unquantifiable) harm 

to consumers and the environment. 

Penalties imposed in previous cases were "of little 

to no relevance".  The fact that VW had paid huge 

penalties in other jurisdictions (USD 2.8 billion 

and EUR 1 billion in the US and Germany, 

respectively) for similar and related conduct did 

not warrant a lower penalty in Australia. 

The Court held that in circumstances where the 

potential maximum aggregate penalty was at 

least AUD 500 million, a penalty of AUD 125 

million could not be said to be manifestly 

excessive. 

IMPLICATIONS FOR SETTLEMENT OF CIVIL 

PENALTY PROCEEDINGS 

The Court's decision may be seen as increasing 

uncertainty in respect of settlement of civil 

penalty proceedings.  While it has long been the 

position that courts will not simply 'rubber stamp' 

agreed penalties, the Court's decision does pave 

the way for closer scrutiny of whether agreed 

penalties are high enough.   

Parties should carefully consider their negotiating 

strategy.  An aggressively negotiated low agreed 

penalty is more likely to be rejected by the court 

in question, and replaced with a potentially 

significantly higher penalty.  Parties should also 

ensure that joint submissions on penalties 

comprehensively address each of the penalty 

factors and how they impact on the proposed 

penalty. 

 

With thanks to Tihana Zuk for her contribution 
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Federal Court of Australia orders wholesaler to pay 
$350,000 for resale price maintenance 
AUSTRALIA – ANTICOMPETITIVE AGREEMENTS 

 

The Federal Court of Australia has ordered 

that FE Sports, a wholesaler of cycling 

accessories and sporting products, pay AUD 

350,000 (among other orders) for engaging 

in resale price maintenance ("RPM").  FE 

Sports admitted to the conduct.  

KEY TAKEAWAYS 

• Suppliers must not prevent, or attempt to 

prevent, an independent reseller from 

advertising or selling the supplier's 

products below a particular price.   

• This practice - known as 'resale price 

maintenance' - is strictly prohibited and 

may attract substantial penalties under 

the Competition and Consumer Act 2010 

(Cth) ("CCA").   

• The Australian Competition and Consumer 

Commission's ("ACCC") recent action 

against FE Sports is a reminder that the 

ACCC is prepared to take court action, 

including seeking penalties, against 

companies that engage in RPM. 

BACKGROUND 

On 24 March 2021, the Federal Court of Australia 

found that FE Sports had engaged in RPM as a 

result of the terms on which FE Sports supplied 

various sporting goods to its dealers.  The 

proceedings were commenced by the ACCC. 

WHAT IS RPM? 

RPM is strictly prohibited under section 48 of the 

CCA.  The prohibition is strict in the sense that it 

is not necessary to prove that the conduct had 

any actual effect on competition (i.e. it is illegal 

per se).   

In essence, RPM occurs where a supplier 

prevents, or attempts to prevent, a reseller from 

selling or advertising products below a certain 

price.  The prohibition covers a wide range of 

conduct, such as 'attempting to induce' a reseller 

not to sell below a specified price. 

If a company proposes to engage in RPM, it may 

lodge a 'notification' with, or seek 'authorisation' 

from the ACCC on the basis of a 'public benefits' 

test.  Unless legal protection is obtained in 

advance under one of those processes, the strict 

prohibition will apply.   

RPM BY FE SPORTS 

The RPM for which FE Sports was penalised was 

relatively clear cut; FE Sports included an express 

term in 328 agreements, which it either offered 

or entered into with dealers who resold its 

products. 

Each of the agreements contained a term which 

purported to prohibit the dealer from advertising 

certain products online at a price below the 

recommended retail price. 

For example, many of the dealer agreements 

contained the following language: "The Dealer is 

permitted to advertise and promote [Brand] 

products through its internet home page provided 

that no reference is made to a price other than 

RRP.  Under no circumstances is a [Brand] 

product to be advertised for sale by the Dealer at 

a discount". 

 

ADMISSIONS AND ORDERS 

FE Sports admitted that it had engaged in RPM, 

and the parties jointly submitted that AUD 

350,000 was an appropriate penalty. 

A number of factors were relevant to the penalty.  

FE Sports was not a large company (30 

employees, with approximately AUD 15 to 20 

million in annual revenue) and it cooperated with 

the ACCC.  On the other hand, the RPM occurred 

after FE Sports had received warnings from the 

ACCC about RPM.   

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2021/2021fca0260
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The Federal Court of Australia imposed the 

agreed penalty of AUD 350,000.  It also made a 

number of other orders, including to restrain 

similar conduct in future, and to require FE Sports 

to establish a compliance program and write 

corrective letters to dealers.   

With thanks to Nathan Lindsay and Alana Perna 

for their contribution

Unconscionable conduct rules a little clearer… and 
stricter  
AUSTRALIA – CONSUMER PROTECTION 

 

On 19 March 2021 the Full Court of the 

Federal Court of Australia ("Full Court") 

clarified the law on statutory 

unconscionable conduct under the 

Australian Consumer Law ("ACL") by 

deciding that unconscionability does not 

require the offender to take advantage of, or 

exploit, a vulnerability, disability or 

disadvantage of the victim.  

KEY TAKEAWAYS 

• The Full Court decision in Australian 

Competition and Consumer Commission v 

Quantum Housing Group Pty Ltd [2021] 

FCAFC 40, helps clarify, at least for now, 

the uncertainty on that issue following the 

High Court's five separate and divided 

judgements in ASIC v Kobelt (2019) 267 

CLR 1 ("Kobelt").  However, we expect 

this aspect of the reasoning to be tested 

again in the future. 

• From the Full Court's finding, even where 

the 'victim' does not suffer from any pre-

existing disadvantage, vulnerability or 

disability, a broader range of conduct may 

result in a breach of the prohibition 

against statutory unconscionability.  For 

example, business processes or marketing 

that intentionally operates or relies on 

false or exaggerated information to attract 

customers, even if those processes are 

automated. 

• Any conduct of this nature will be 

considered more serious where the party 

engaging in the conduct receives a benefit 

for its actions, particularly if that benefit is 

unknown or not made clear to the party 

impacted by the conduct. 

QUANTUM HOUSING'S CONDUCT  

Between February 2017 and July 2018, Quantum 

Housing, an approved National Rental 

Affordability Scheme ("NRAS") participant, used 

various means to pressure investors, who had 

rental dwellings participating in the NRAS, to 

terminate arrangements with their existing 

property managers in favour of property 

managers approved by Quantum Housing.   

The Australian Competition and Consumer 

Commission ("ACCC") commenced proceedings 

against Quantum Housing and its sole director 

and secretary at the time, alleging contraventions 

of sections 18(1), 29(1)(l), 29(1)(m) and 21 of 

the ACL.   

INITIAL PENALTIES FOR FALSE OR 

MISLEADING CONDUCT 

At first instance, in relation to the alleged false or 

misleading conduct, Quantum Housing was 

ordered to pay a penalty of AUD 700,000, and its 

director was ordered to pay a personal penalty of 

AUD 50,000 and was disqualified from managing 

corporations for three years.   

After considering the different judgments of the 

High Court in Kobelt, and despite Quantum 

Housing's admissions in the parties' agreed 

statement of facts, the judge at first instance did 

not find that Quantum Housing had engaged in 

unconscionable conduct.  It was found that the 

conduct did not depend on exploiting vulnerability 

or special disadvantage on the part of investors, 

and therefore was not unconscionable.   

NO REQUIREMENT FOR VULNERABILITY OR 

DISADVANTAGE 

On appeal, a central issue for the Full Court to 

consider was whether a finding of statutory 

unconscionability first required a finding of pre-

existing vulnerability, disability or disadvantage of 

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2021/2021fcafc0040
https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2021/2021fcafc0040
https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2021/2021fcafc0040
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some kind (and, if so, what kind), and the 

exploitation or taking advantage of that 

vulnerability.   

On this issue, the majority of the Full Court found 

that there was no requirement for statutory 

unconscionable conduct to involve some form of 

pre-existing disability, vulnerability or 

disadvantage on the part of the victim.  Further, 

the majority of the Full Court found that even 

where there was a special disadvantage, there 

was no requirement for the offender to take 

advantage of that fact.  

QUANTUM HOUSING'S CONDUCT WAS 

UNCONSCIONABLE 

Following from its conclusion in relation to the 

approach to statutory unconscionability, the Full 

Court found that, on the basis of the agreed facts, 

Quantum Housing engaged in conduct that was 

unconscionable, but explicitly stated that it was 

not because Quantum Housing took advantage or 

exploited a vulnerability, disadvantage or 

disability suffered by the investors.   

The Full Court allowed the ACCC's appeal and 

made declarations that Quantum Housing had 

contravened section 21 of the ACL, and that its 

former director and secretary was knowingly 

concerned in Quantum Housing's contraventions.  

The ACCC did not seek any additional monetary 

penalty on appeal. 

 

With thanks to Jessica Apel and Judy Zhao of Ashurst 

for their contributions.

 

High Court of Australia to consider ongoing access 
to infrastructure challenge at the Port of Newcastle  
AUSTRALIA – INFRASTRUCTURE REGULATION 

 

On 12 March 2021, the High Court of 

Australia (the "High Court") granted Port of 

Newcastle Operations Pty Ltd ("PNO") 

special leave to appeal the decision of the 

Full Court of the Federal Court of Australia 

("Full Court") regarding access to the Port 

of Newcastle (the "Port"). 

KEY TAKEAWAYS 

• The Full Court previously decided that an 

access seeker with only an economic 

interest in access to a declared service 

can have the terms of access decided by 

the Australian Competition and Consumer 

Commission ("ACCC") in an access 

arbitration, with the final determination 

binding the actual user of the declared 

service. 

• PNO sought special leave to appeal this 

decision to the High Court.  The High 

Court has granted PNO's request. 

HIGH COURT GRANTS PNO'S SPECIAL LEAVE 

APPLICATION  

The High Court will hear PNO's appeal that: 

• a person who has merely an economic interest 

in access to a service, rather than a direct right 

to use the service, can arbitrate the terms of 

access for that service; and 

• deductions should not be made from the asset 

base used to determine the price for access to 

a service to recognise user capital contributions 

without a comprehensive examination of the 

circumstances in which those contributions 

were made. 

The High Court's determination will clarify which 

parties have the right to arbitrate the terms of 

access to a service that has been declared under 

Part IIIA of the Competition and Consumer Act 

2010 (Cth) ("CCA"). 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCATrans/2021/42.html
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Specifically regarding the Port, the outcome of 

the High Court hearing will substantially impact 

Glencore Coal Pty Ltd's ("Glencore") right to 

negotiate the terms of access through the 

shipping channels at the Port, given that Glencore 

contracts a shipping company (the user) to 

transport commodities through the Port's shipping 

channels on Glencore's behalf (meaning that 

Glencore is the party with the purely economic 

interest).  

LONG-RUNNING ACCESS DISPUTE  

The High Court hearing is the latest step in a 

long-running dispute between Glencore and PNO 

regarding access to the Port. 

The Port was privatised in 2014.  Following 

privatisation, PNO increased prices for channel 

usage at the Port by 40% to 60%.  Glencore 

objected to the price rise and sought a third party 

access declaration from the Acting Federal 

Treasurer (the "Minister") for use of the Port's 

shipping channel and berths (the "Service") under 

Part IIIA of the CCA.  Subsequently: 

• the Minister decided not to declare the Service; 

but 

• on appeal, the Australian Competition Tribunal 

(the "Tribunal") overturned the Minister's 

decision and declared the Service (Application 

by Glencore Coal Pty Ltd [2016] ACompT 6), 

and its decision was upheld by the Full Court 

(Port of Newcastle Operations Pty Ltd v 

Australian Competition Tribunal (2017) 253 

FCR 115). 

Following declaration of the Service, Glencore 

sought to negotiate the terms of access with 

PNO; however, the negotiations were 

unsuccessful.  On 4 November 2016, Glencore 

subsequently referred the access dispute to the 

ACCC for arbitration.  The final determination, 

issued on 18 September 2018, required PNO to 

reduce the charge for the Service by 

approximately 20% to AUD 0.61 per gross tonne. 

PNO successfully sought review of the ACCC's 

decision in the Tribunal, which determined that 

the charge for the Service should be increased to 

AUD 1.0058 per gross tonne to apply 

retrospectively from 1 January 2018.  Contrary to 

the ACCC, the Tribunal found no legal basis for 

adjusting the total asset value of the Service to 

take into account past user capital contributions 

when determining PNO's maximum allowable 

revenue from the Service. 

On appeal to the Full Court, Glencore successfully 

argued that the Tribunal erred in: 

• concluding that access to Service was, in 

effect, only provided to those parties in control 

of a ship and, therefore, the determination 

should be confined to ships controlled by 

Glencore to transport coal; and 

• failing to consider historical user contributions 

received prior to privatisation when 

determining the appropriate access costs. 

PNO sought special leave to appeal to the High 

Court which was granted on 12 March 2021.  The 

declaration of the Service under Part IIIA of the 

CCA was revoked by the Treasurer on 24 

September 2019.  However, the final 

determination will still apply to PNO and Glencore 

for the period up to 7 July 2031. 

 

 

With thanks to Jessica Apel and Jessica White of Ashurst 

for their contributions
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Competition authorities in Australia, Germany and 
the UK release joint statement on merger control 
enforcement  
AUSTRALIA/GERMANY/UK – MERGER CONTROL 

 

The Australian Competition and Consumer 

Commission ("ACCC"), German Federal 

Cartel Office and UK Competition Markets 

Authority have released a joint statement on 

merger control enforcement.  The statement 

highlights the agencies' united view on the 

importance of rigorous merger control 

enforcement in a world dealing with the 

effects of the COVID-19 pandemic and in 

fast-developing tech and digital markets.  An 

online panel discussion between the heads 

of the three agencies was held on 20 April 

2021 to launch the official statement.  

KEY TAKEAWAYS 

• The joint statement demonstrates the 

agencies' united stance to take a harder 

line on merger control enforcement, 

particularly in dynamic and fast-paced 

environments involving big tech 

companies and "killer acquisitions".  

• The agencies voiced concerns over 

behavioural remedies, agreeing that 

competition in the medium to long term is 

better served by blocking potentially anti-

competitive mergers, or requiring a 

divesture as a pre-condition to the 

merger, rather than by relying on 

behavioural remedies. 

• Reflecting on the efficacy of their 

respective merger control regimes during 

the panel discussion, Chair of the ACCC, 

Rod Sims, foreshadowed dialogue for 

proposed law reform of Australia's merger 

control laws to commence in mid-2021. 

BACKGROUND 

The joint statement is an effective communication 

to global business that competition agencies have 

a common goal to approach merger control 

enforcement with greater rigour in a bid to 

protect competition and consumer welfare, 

particularly in light of the unprecedented effects 

of the COVID-19 pandemic on global economies. 

The joint statement broadly addresses three key 

themes.  

THE IMPACT OF THE COVID-19 PANDEMIC 

As businesses face difficulties during the 

pandemic, the agencies expect an increase in 

merger and acquisition activity.  Appreciating that 

valid 'failing firm' claims may arise out of the 

effects of the COVID-19 pandemic, the agencies 

also noted that the pandemic is not a reason to 

lower the standard for accepting such claims.  

The joint statement makes it clear that merger 

assessments will remain evidence-based, and 

enforcement will not be relaxed on the basis of 

arguments reliant on the impact of the pandemic.   

 

CHALLENGES FOR MERGER CONTROL 

When assessing a transaction through the lens of 

a future world with or without a proposed merger, 

competition agencies are faced with the 

uncertainty of assessing the future effects of a 

transaction.  This, the joint statement notes, is a 

key challenge to merger control assessments but 

https://www.accc.gov.au/media-release/landmark-joint-statement-on-merger-control-enforcement-from-accc-uks-cma-and-germanys-bundeskartellamt
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should not result in a predilection to clearance 

due to uncertainty.  The joint statement 

highlights the importance of continuing to 

challenge the pro-competitive arguments 

advanced by merger parties and their advisors, 

and taking a balanced view of all (third party) 

perspectives relevant to the assessment of a 

merger. 

The joint statement also reflects on 'tech' 

acquisitions in dynamic and fast-paced markets, 

noting that anti-competitive mergers in these 

markets can cause significant harm given the 

"increased importance of these products and 

services and the aggregation of data over time 

across various services" and "high barriers to 

entry due to network effects".  Reflecting on past 

decisions, the panel discussion also considered 

the challenge of merger regimes identifying and 

assessing "killer acquisitions", and balancing this 

with the role acquisitions of this nature have in 

driving innovation in emerging markets. 

REMEDIES  

Finally, the competition agencies voiced a general 

preference for structural remedies over 

behavioural remedies.  Among other reasons, the 

statement notes that behavioural remedies can 

be ineffective because, along with the 

requirement to monitor and enforce relevant 

undertakings, they can quickly become outdated 

as market conditions change.    

 

With thanks to Adelle Elhosni and Jessica White of 

Ashurst for their contribution

French Supreme Administrative Court declines 
jurisdiction to review sub-threshold FCA referral to 
the European Commission  
FRANCE – MERGER CONTROL/NEW LAW-POLICY 

 

Responding to an appeal against the French 

Competition Authority's ("FCA") first 

referral of a concentration below national 

merger control thresholds to the European 

Commission, the Conseil d'Etat declared it 

does not have jurisdiction to rule in these 

cases.  

KEY TAKEAWAYS 

• The French Supreme Administrative Court 

(Conseil d'Etat) has no jurisdiction over 

referrals made to the European 

Commission under Article 22 of the EU 

Merger Regulation. 

• An FCA referral under Article 22 is most 

likely only challengeable before the 

European courts in the context of an 

appeal against the European 

Commission's final decision on the 

transaction. 

BACKGROUND 

Under Article 22 of the EU Merger Regulation, a 

national competition authority may ask the 

European Commission to examine a concentration 

that does not have a European dimension but 

would affect trade between Member States and 

threaten to significantly affect competition within 

the territory of the Member State concerned.  In 

September 2020, Margaret Vestager – the EU 

Commissioner for Competition – announced a 

new approach towards the application of Article 

22, whereby the European Commission may 

agree to accept referrals based on this provision 

notwithstanding the fact that the transaction 

concerned does not meet national merger control 

thresholds. 
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On 9 March 2021, the FCA - a prominent 

advocate for this change which had expressed its 

willingness to seize the new opportunities it 

presented on several occasions – asked the 

European Commission to examine the 

contemplated acquisition of Grail, an innovative 

company working on the development of a blood 

test for cancer screening based on genomic 

sequencing technology, by Illumina, a company 

specialised in genome sequencing, as the 

transaction did not meet national merger control 

thresholds. 

Illumina and Grail subsequently lodged an 

application for interim relief before the Conseil 

d'Etat, requesting an order suspending execution 

of the FCA's referral. 

On 1 April 2021, the Conseil d'Etat dismissed the 

appeal, considering that the FCA's referral was 

not "detachable" from the European 

Commission's assessment procedure, which is 

conducted under the supervision of the European 

Court of Justice.  By consequence, the court 

determined that French administrative courts do 

not have jurisdiction to consider appeals against 

referrals under Article 22.  

On 20 April 2021, the European Commission 

accepted the request submitted by France - and 

subsequently by Belgium, Greece, Iceland, the 

Netherlands, and Norway - to assess the 

proposed acquisition of Grail by Illumina under 

the EU Merger Regulation, and initiated a review 

of the transaction.  Illumina was therefore asked 

to notify the transaction to the European 

Commission. 

This sub-thresholds transaction referral to the 

European Commission is likely to be the first of 

many and represents one of the first concrete 

steps in the European Commission's strategy to 

tackle so-called 'killer acquisitions'. 

It is also worth noting that it appears from 

Conseil d'Etat's decision that the European 

Commission had formally invited the Member 

States to present sub-threshold referral requests 

under Article 22 as early as 19 February 2021, 

thus demonstrating the central role the institution 

intends to play in the implementation of its new 

approach. 

 

With thanks to Marie Florent of Ashurst for her 

contribution 

 

French Constitutional Council declares a provision 

of the Commercial Code unconstitutional  
FRANCE – ANTICOMPETITIVE AGREEMENTS 

 

On 26 March 2021, the French 

Constitutional Council ruled that, insofar 

as a criminal provision sanctions the same 

conduct, the provision of the Commercial 

Code imposing a fine (being up to 1% of 

the undertaking's annual turnover) for 

obstructive practices to an investigation is 

unconstitutional.  

 

KEY TAKEAWAYS 

• A provision of the French Commercial 

Code, which provides an administrative 

penalty in the case of obstructive 

practices to an investigation, has been 

held to be unconstitutional, as an existing 

criminal provision sanctions the same 

conduct. 

• A provision drafted in the same terms was 

included in a law of December 2020, 

which is currently in force. 

• The French legislator is expected to decide 

which sanction (either administrative or 

criminal) will remain in the Commercial 

Code. 

https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2021-04-01/450878
https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/decisions/2021892qpc/2021892qpc.pdf
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BACKGROUND 

In May 2019, pursuant to the second 

subparagraph of paragraph V of article L. 464-2 

of the French Commercial Code (which has only 

been applied once before), the French 

Competition Authority ("FCA") fined four 

companies in the Akka group ("Akka") EUR 

900,000 for obstructing the conduct of a dawn 

raid (by breaching seals and altering the 

functioning of an electronic mailbox).  

In its appeal against the FCA decision, Akka 

requested that the French Supreme Court 

("Supreme Court") refer the question of the 

constitutionality of the provision to the French 

Constitutional Council ("Council").  

Based on the seriousness and novelty of Akka's 

question, the Supreme Court referred it to the 

Council.  It also accepted the intervention of 

another undertaking (Brenntag), who had been 

fined by the FCA under the same provision for 

having provided incomplete or incorrect 

information in the context of an investigation.  

This allowed Brenntag to present its own 

observations before the Council.  

In its decision, the Council rejected all of 

Akka's arguments with the exception of the 

violation of the principle of necessity of 

offences and penalties, alleged by Akka in view 

of the existence of another provision providing 

for a criminal sanction for similar practices 

(namely, Article L. 450-8 of the Commercial 

Code).  The Council stated that both provisions 

were aimed at sanctioning the same conduct 

and protecting the same social interests, and 

the Council declared the contested provision 

unconstitutional.  

However, it tempered its ruling in two ways: 

• First, following the entry into force of 

another law on 3 December 2020 (which 

includes identical provisions intended to 

adapt to certain European Union rules in 

economic and financial matters), the Council 

stated that the contested provision itself is 

no longer in force. 

• Second, the Council restricted the possibility 

of relying on the unconstitutionality of the 

provision to companies that have been 

prosecuted on the basis of both provisions: 

one providing for a criminal penalty, and the 

other providing for an administrative 

penalty.  Since it appears that neither Akka 

nor Brenntag have been prosecuted on the 

basis of Article L. 450-8 of the Commercial 

Code, they will not be able to rely on the 

Council's ruling in their ongoing proceedings.  

It will now be up to the legislator to decide 

which provision will remain in the Commercial 

Code.  As the ECN+ Directive requires the 

existence of a sanction other than criminal to 

punish obstruction, it seems likely that the 

administrative provision would be preferred. 

 

With thanks to Camille Hoogterp of Ashurst for her 

contribution 

Liebherr amends its retailer rebate scheme 
following discrimination concerns by the FCO  
GERMANY – ANTICOMPETITIVE AGREEMENTS 

 

On 12 April 2021, the German competition 

authority ("FCO") closed its investigation 

against Liebherr, a producer of household 

appliances, without a fine after Liebherr 

agreed to abandon or amend certain clauses 

in its newly introduced distribution model 

which, in the FCO's view, discriminated 

against online and hybrid retailers. 

 

 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/12_04_2021_Liebherr.html
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KEY TAKEAWAYS 

• Brand manufacturers can define quality 

requirements to be met by retailers. 

• However, brand manufacturers may not 

discriminate against online and hybrid 

retailers by imposing (considerably) 

stricter requirements to qualify for 

rebates. 

• Consumers must be able to benefit from 

active price competition between both 

offline and online retailers.  Measures that 

make online/hybrid sales unattractive 

from an economic perspective may 

therefore infringe German/EU competition 

law. 

BACKGROUND 

The investigation was triggered by several 

complaints over certain clauses of Liebherr's new 

distribution model introduced in early 2021.  

Liebherr sells most of its products in Germany via 

a selective distribution system made up of 

authorised dealers.  In early 2021, Liebherr 

introduced a new sales contract including a new 

rebate scheme.  According to the terms of the 

new contract, online retailers had to meet higher 

performance standards as compared to offline 

(brick and mortar) retailers in order to obtain a 

certain rebate.  The additional requirements 

included staff availability on Sundays as well as 

holidays between 9 am and 8 pm, guaranteed 

delivery periods for ordered products that are not 

in stock at the retailer, and acceptance of 

additional payment methods.  

THE FCO'S ASSESSMENT 

The FCO found that these requirements did not 

only disadvantage 'pure' online retailers, but also 

'hybrid' retailers (i.e. selling offline and online) 

since the latter had to fulfil both the criteria for 

online as well as offline sales to obtain a rebate 

based on the new rebate scheme. 

The FCO concluded that such discrimination 

against online and hybrid retailers likely impairs 

the attractiveness of more price-active online 

sales, weakening intra-brand competition 

between the Liebherr retailers.  However, since 

Liebherr committed to align the performance 

criteria of online and hybrid retailers to those 

applicable to offline retailers and to make staff 

availability times more flexible, the FCO 

terminated its investigation without a (formal) 

decision.  

The FCO did not have concerns as to the 

remaining elements of Liebherr's new distribution 

model, including the criteria used for the selection 

of the authorised dealers and a targeted 

reduction of the number of German retail outlets 

by at least around 5%.  Liebherr did, however, 

undertake to provide retailers that were not 

accepted into its distribution network with written 

reasons for the refusal.  

COMMENT 

The FCO's approach in this case is not surprising 

considering the FCO's practice in previous 

investigations, for example, against ASICS (see 

our May 2017 newsletter), adidas, LEGO (see our 

August 2016 newsletter), GARDENA, Bosch 

Siemens Hausgeräte and Dornbracht, which all 

ultimately ended after the manufacturer under 

investigation agreed to amend its discount/rebate 

system in light of the FCO's concerns over 

discrimination based on the retailers' (online) 

distribution channels.  The FCO emphasised that 

it would continue to monitor selective distribution 

systems for branded products, and, in particular, 

the requirements applicable to online sales.  For 

the FCO, it is important that consumers are able 

to benefit from active price competition between 

both offline and online retailers.  

The assessment of selective distribution systems 

and of online sales restrictions is, at present, also 

the subject of the European Commission's review 

of the Vertical Block Exemption (see our 

September 2020 newsletter). 

 

With thanks to Maria Held of Ashurst for her 

contribution 

 

  

https://www.ashurst.com/en/news-and-insights/legal-updates/asicss-attempt-to-maintain-online-sales-restrictions-runs-into-a-brick-wall/
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2014/02_07_2014_adidas.html
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/18_07_2016_Lego.html?nn=3591568
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-newsletter-august-16/
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/28_11_2013_GARDENA.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/23_12_2013_Bosch-Siemens-Haushaltsger%C3%A4te.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/23_12_2013_Bosch-Siemens-Haushaltsger%C3%A4te.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Fallberichte/Kartellverbot/2011/B5-100-10.html?nn=3591568
https://ec.europa.eu/competition/consultations/2018_vber/index_en.html
https://ec.europa.eu/competition/consultations/2018_vber/index_en.html
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-september-2020/cn01---the-potential-future-of-eu-antitrust-rules-on-vertical-agreements----commission-evaluation/
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Indonesian authority imposes penalties on parties 

for lodging merger filings up to eight years late 
INDONESIA – MERGER CONTROL 

 

On 5 April 2021, the Indonesian Competition 

Commission ("KPPU") imposed fines 

totalling IDR 3.2 billion (approximately USD 

221,000) on one Japanese and two 

Indonesian companies for failing to notify 

their respective transactions in a timely 

fashion.  

 

 

KEY TAKEAWAYS 

• The Indonesian merger regime requires 

notifiable transactions to be submitted 30 

days post-closing. 

• Failure to meet filing deadlines could 

result in fines of at least IDR 1 billion 

being imposed.   

• It is not unusual for the KPPU to 

commence investigations and impose 

fines on companies many years after 

transactions have completed. 

On 5 April 2021, the KPPU announced that it had 

imposed fines on one Japanese company and two 

Indonesian companies for failing to notify their 

transactions in a timely fashion. 

The merger regime in Indonesia requires 

notifiable transactions to be lodged with the KPPU 

within 30 business days after closing. 

The table below outlines the names of the 

relevant companies, details of the transaction, 

how late the filings were, and the amount of the 

fine imposed: 

Company Transaction How late filings 

were 

Fines imposed 

Orix Corporation (Japanese financial services 

firm) 

Acquisition of 85% in 

Sinar Mitra Sepadan 

Finance (finance 

firm) 

975 days IDR 1 billion 

(approximately USD 

69,000) 

Saratoga Investama Sedaya ("SIS") 

(Indonesian investment firm) 

Acquisition of 100% 

of Wana Bhakti 

Sukses Mineral 

(metals and mining 

firm) 

> 8 years IDR 1 billion 

(approximately USD 

69,000) 

Dharma Satya Nusantara ("DSNG") 

(Indonesian wood processing company) 

Acquisition of 100% 
of Karya Prima Agro 

Sejahtera (grain and 

seed miller) 

> 7 years IDR 1.2 billion 
(approximately USD 

83,000) 

As outlined in the table above, filings were lodged 

by the relevant companies between 975 days to 

eight years late.  It is not uncommon for the 

KPPU to impose fines on companies many years 

after transactions have closed, and there is no 

express statute of limitations pursuant to the 

merger regime.  For instance, in 2019, the KPPU 

issued a fine on PT Citra Prima Sejati, an 

Indonesian company, for failing to notify the 

KPPU of its acquisitions of two mining companies 

over five years after the transactions completed.  

However, it is not clear how the fines were 

determined in the cases above.  Even though 

each of SIS and DSNG notified the KPPU of their 
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transactions many years after closing, the fines 

imposed on these companies were not materially 

more than the fine imposed on Orix Corporation 

(and, in fact, SIS was given exactly the same fine 

as Orix Corporation).  

In terms of detection, the KPPU keeps close track 

of transactions which impact on Indonesia.  The 

KPPU also scrutinises merger notifications to 

ascertain whether parties have failed to notify 

prior transactions - this appears to be how the 

KPPU identified one of DSNG's prior failure to file 

cases. 

Finally, these decisions are significant because 

they have been published after the 

implementation of the Omnibus Law, which made 

major changes to the penalties regime pursuant 

to Indonesian competition law (see our article 

"Clarifications to "Omnibus changes" to 

Indonesia's Competition Law").  Amongst other 

changes, the Omnibus Law (along with 

regulations) mandates that the minimum amount 

of fines to be imposed for competition law 

breaches (including failure to file) is set at IDR 1 

billion.  In addition, the Omnibus Law also 

removed the fine cap of IDR 25 billion 

(approximately USD 1.7 million). 

 

With thanks to Angie Ng and Candice Upfold of Ashurst 

for their contribution

Italian Government welcomes legislative proposals 
on competition law reform  
ITALY – NEW LAW/POLICY 

 

On 25 April 2021, the Italian Government 

submitted its Recovery and Resilience 

National Plan ("PNRR") to the national 

Parliament, which included proposals on 

competition law reform by the Italian 

Competition Authority ("ICA"). 

KEY TAKEAWAYS 

• Reforming competition law is among the 

priorities of Italian President Mario 

Draghi's agenda, and new rules are 

expected to enter into force soon.  

• An objective of the reform agenda is to 

align the ICA's enforcement powers with 

those of the European Commission and 

other national competition authorities. 

• The new rules pay particular attention to 

the enforcement of competition law in the 

digital sector. 

 

On 23 March 2021, following a formal request by 

President Mario Draghi stating that the promotion 

of competition is a priority of his government, the 

ICA submitted to the Italian Government a set of 

proposals to be considered for the Annual Law on 

Competition.  

Some of the proposals have been taken on board 

by the Italian Government in the PNRR, which 

sets out details of how the EU COVID-19 recovery 

funds will be spent in forthcoming years.  The 

PNRR, which was approved by the Italian 

Parliament on 28 April 2021, states that the first 

set of reforms, as suggested by the ICA, shall be 

included in the draft 2021 Annual Law on 

Competition to be submitted to the Italian 

Parliament in July 2021. The other proposed 

reforms shall be implemented in subsequent 

years, once the pandemic crisis has been 

overcome. 

Besides sector-specific measures, the PNRR 

specifically refers to amending certain ICA 

antitrust enforcement powers.  

First, in relation to merger control, the anticipated 

reform will likely aim at ensuring that the ICA's 

powers are in line with those of the European 

Commission, for example, in relation to the 

substantive test to assess mergers (i.e. the so-

called "significant impediment of effective 

competition" or "SIEC" test) and the analysis of 

efficiencies in merger cases.  In addition, the 

anticipated reform may also include the provision 

of new powers relating to the ex post review of 

certain non-notifiable transactions (i.e. 

transactions that fall below the relevant turnover 

thresholds under Italian merger control rules) 

that raise substantive competition issues (in 

https://www.ashurst.com/en/news-and-insights/legal-updates/clarifications-to-omnibus-changes-to-indonesias-competition-law/
https://www.ashurst.com/en/news-and-insights/legal-updates/clarifications-to-omnibus-changes-to-indonesias-competition-law/
https://www.governo.it/sites/governo.it/files/PNRR_0.pdf
https://www.agcm.it/dotcmsdoc/allegati-news/S4143%20-%20LEGGE%20ANNUALE%20CONCORRENZA.pdf
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particular so-called 'killer acquisitions').  The 

introduction of these powers falls in line with 

rules recently adopted in some other EU Member 

States (e.g. in Germany; see our February 2021 

newsletter).  

The Italian Government also expressly refers to 

the need for entrusting the ICA with new powers 

to address the market power of firms operating 

on different markets.  The introduction of such 

rules, chiefly to address the conduct of online 

platforms and 'Big Tech' firms operating in the 

digital sector, will likely require more effective 

coordination between the European Commission 

and national competition authorities.  In its 

proposal to the Government the ICA advocated 

the introduction of: 

• powers to designate undertakings having 

primary importance for competition in 

multiple markets in circumstances where the 

risk of abusive behaviour is particularly high, 

and to prevent those undertakings from 

engaging in certain conduct that is 

particularly detrimental to competition (unless 

objectively justified); 

• a rebuttable presumption of economic 

dependence in respect of digital platforms, 

particularly in cases where digital platforms 

act as gatekeepers for businesses to reach 

their customers or suppliers.  

Whilst rules to align the Italian merger control 

rules with those enforced by the European 

Commission are likely to be passed into law in the 

not too distant future, it is anticipated that 

measures entrusting the ICA with increased 

oversight on Big Tech firms may experience a 

more cumbersome legislative process, prompting 

significant debate in the Italian Parliament. 

 

With thanks to Sabina Pacifico of Ashurst for her 

contribution

 

 

 

  

https://www.ashurst.com/en/news-and-insights/legal-updates/german-gwb-digitisation-good-news-for-manda-activity-challenges-for-big-tech-cos-digital-platforms/
https://www.ashurst.com/en/news-and-insights/legal-updates/german-gwb-digitisation-good-news-for-manda-activity-challenges-for-big-tech-cos-digital-platforms/


 

          

 26  
 

UK Court of Appeal confirms application of the 
Limitation Act in cartel damages claims  
UK – CARTELS 

 

On 14 April 2021, the UK Court of Appeal 

upheld a decision of the High Court 

confirming the application of concealment 

provisions in the Limitation Act 1980 when 

calculating the deadline for bringing a cartel 

damages claim in the High Court. 

KEY TAKEAWAYS 

• The UK Court of Appeal has confirmed 

that the position of a claimant is relevant 

in determining whether the claimant could 

have 'discovered' the existence of the 

cartel at an earlier point in time. 

• As well as establishing the date of 

'discovery', there are other complexities 

that can impact on the calculation of 

limitation periods in competition law 

cases, including establishing the point in 

time when the action arises, the type of 

action being brought and the judicial 

forum in which proceedings are 

commenced. 

• The judgment will not affect cases where 

an infringement has occurred after 8 

March 2017 by virtue of UK Regulations 

on competition claims and damages. 

BACKGROUND 

Three companies active in the assembly and sale 

of computers commenced proceedings against 

Infineon and Micron, alleging that they had 

suffered loss as a result of the dynamic random 

access memory ("DRAM") chips cartel, for which 

the European Commission adopted an 

infringement decision ("Infringement Decision") 

on 19 May 2010, covering the period from 1 July 

1998 until 15 June 2002. 

Under UK law, a six year limitation period exists 

for cartel damages claims, which commences 

from the date the cause of action accrued.  This 

period is suspended if facts relevant to a claim 

have been 'concealed' from the claimant.  As 

cartels are, by their very nature, secret activities, 

the limitation period for any action arising as a 

result of a cartel will be postponed until the date 

the claimant 'discovers', or could have discovered 

(through 'reasonable diligence') the cartel's 

existence.  

The claimants commenced proceedings on 18 

May 2016, one day short of the six year 

anniversary of the adoption of the Infringement 

Decision, the imputation being that the date of 

the Infringement Decision was the date the 

claimants first discovered the cartel's existence. 

HIGH COURT RULING 

The Defendants claimed the proceedings were 

time barred, as sufficient facts about the cartel's 

existence could have been discovered by the 

claimants had they acted with reasonable 

diligence before the date of the Infringement 

Decision.  

The defendants compiled a long list of articles 

published between June 2002 and June 2006, 

reporting on investigations into a suspected cartel 

between DRAM manufacturers in a number of 

other jurisdictions.  Notably, in December 2014, 

the US Department of Justice publicly announced 

that four Infineon executives pleaded guilty to an 

international conspiracy to fix prices in the DRAM 

market. 

The High Court considered the extent to which 

the claimants' trading position was relevant when 

assessing 'reasonable diligence' standard.  In 

particular, one of the claimants, OT Computers, 

had ceased trading in January 2002, nearly six 

https://www.ashurst.com/en/news-and-insights/legal-updates/quickguide-collective-actions---uk-guide/
https://www.legislation.gov.uk/uksi/2017/385/contents/made
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months before the first press reports into a 

suspected DRAMs cartel were published.  

This contrasted with Granville and another 

claimant (VMT), who ceased trading in July 2005 

and August 2005 respectively and had been 

contacted by a US law firm in March 2005 about 

participating in a US class action for non-US 

purchasers of DRAMs. 

The Court held that the 'reasonable diligence' 

standard applied differently to OT Computers and 

Granville.  OT Computers was in administration 

before the first press reports emerged of the 

existence of the cartel, and the Court concluded it 

was "wholly unreal" for an administrator to be 

able to identify relevant facts in respect of the 

cartel as the reports were "infrequent" and were 

not of obvious interest to an administrator of an 

English computer company.  In contrast, Granville 

would have been able to discover the relevant 

information and its claim was time-barred. 

COURT OF APPEAL'S DECISION 

The defendants appealed on the basis that the 

Limitation Act required OT Computers to be 

treated as a trading entity for the purposes of 

determining whether they could have discovered 

the cartel's existence. 

The Court of Appeal rejected this construction.  

The Limitation Act was not intended to pursue an 

"unqualified goal" of barring out of time claims.  

Rather, its goal of protecting claimants from out 

of time claims was tempered by a principle of 

fairness, and that potential claimants cannot be 

disadvantaged by defendants who have 

deliberately concealed wrong doing. 

In considering this balance, the Court of Appeal 

considered a twofold approach to determining if 

facts relevant to a claim could have been 

discovered by a claimant: 

• a claimant must be "reasonably attentive" so 

that he becomes aware of matters which a 

reasonably attentive person in his position 

would learn; and 

• if a claimant, or a reasonably attentive person 

becomes aware of matters, the claimant is 

taken to know those things which a reasonably 

diligent investigation would then reveal. 

The Court of Appeal rejected a "hypothetical" 

claimant test, stating that although personal 

traits (such as being ill informed or uncurious) are 

not relevant, the position of a claimant must be 

considered.  Accordingly, the Court of Appeal 

agreed that the fact OT Computers was in 

administration was relevant to the analysis and 

dismissed the defendant's appeal. 

SIGNIFICANCE 

The Court of Appeal's decision confirms that the 

trading status of a claimant is relevant in 

determining whether it could, with reasonable 

diligence, have discovered the existence of cartel 

at an earlier date. 

While the burden of proving proceedings have 

been brought in time always lies with claimants, 

these proceedings provide a cautionary tale for 

claimants who seek only to rely on the date that 

a regulatory decision is taken as a basis for 

calculating the deadline for bringing a competition 

damages action in circumstances in which a cartel 

is international in scope.  In particular, the 

limitation period may commence before the date 

of that regulatory decision where there have been 

reports of investigations by overseas regulatory 

bodies into the same conduct which a reasonably 

attentive claimant should have been aware of.  

While this judgment provides some further clarity 

in relation to the calculation of limitation periods 

in competition proceedings in the UK, there are a 

number of other complex issues to consider when 

calculating the deadline for bringing proceedings.  

In particular different rules apply depending on 

when the cause of action arises, the type of 

action being brought, and the judicial forum in 

which proceedings are commenced. 

Finally, this judgment will not affect cases where 

an infringement has occurred after 8 March 2017 

by virtue of The Claims in respect of Loss or 

Damage arising from Competition Infringements 

(Competition Act 1998 and Other Enactments 

(Amendment)) Regulations 2017. 

 

With thanks to Hayden Dunnett of Ashurst for his 

contribution
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The CAT affirms the CMA's settlement policy 
following Roland appeal. 
UK – ANTICOMPETITIVE AGREEMENTS 

 

Roland UK ("Roland") appealed the level of 

the penalty imposed by the Competition and 

Markets Authority ("CMA") for engaging in 

resale price maintenance ("RPM") in relation 

to the supply of electronic drums.  Roland 

argued that the Competition Appeal Tribunal 

("CAT") should reduce the penalty for the 

following reasons: (1) the CMA had 

overstated the seriousness of RPM; and (2) 

the 20% reduction in penalty given by the 

CMA pursuant to the leniency programme 

was inadequate.  The CAT dismissed the 

appeal, and granted the CMA's application to 

increase the fine by revoking the 20% 

discount that the CMA granted to Roland 

under its settlement procedure. 

KEY TAKEAWAYS 

• The CMA enjoys a wide discretion when 

setting the leniency discount for 'Type B' 

applicants (i.e. the first applicant in a pre-

existing investigation). 

• While less serious than most cartel 

infringements, RPM is an inherently 

serious infringement.  The CAT found that 

the CMA was justified in using a starting 

point of 19% when setting the level of fine 

(which is at the top end of the range for 

less serious infringements). 

• Parties that unsuccessfully appeal a 

settlement decision should also expect to 

lose the benefit of any settlement 

discount. 

BACKGROUND 

The CMA began an investigation into a suspected 

competition law infringement by Roland in 2018 

in relation to the supply of electronic drums.  

Following an inspection at its premises, Roland 

applied for leniency and co-operated with the 

CMA's investigation.  In March 2020, the CMA 

advised Roland of its decision to grant leniency 

and the level of the discount available, and a 

leniency agreement was entered into.  At the 

same time, under the terms of a settlement 

agreement, Roland admitted the facts and 

allegations of the infringement in the CMA's 

decision and accepted a penalty of GBP 6.26 

million, with that penalty to be reduced to just 

over GBP 4 million on account of settlement and 

leniency discounts (each set at 20%).  

THE APPEAL 

This appeal related only to the penalty imposed.  

The grounds of the appeal were as follows: (1) 

the CMA had overstated the seriousness of RPM in 

setting the starting point for the penalty 

calculation; and (2) the 20% reduction in penalty 

applied by the CMA pursuant to the leniency 

programme was inadequate.  The CMA opposed 

both grounds and applied for the 20% discount in 

the settlement agreement to be revoked.  

GROUND 1: THE STARTING POINT 

In calculating the penalty, the CMA had regard to 

the Penalty Guidance and used a starting point of 

19% of turnover.  Roland argued that RPM is 

much less grave than horizontal infringements in 

respect of which a starting point in the region of 

19% has been applied; therefore it considered 

that the starting point had been set too high.  The 

CAT did not accept the premise that there is a 

significant difference between the seriousness of 

RPM and the seriousness of horizontal 

infringements, and held that while RPM is less 

serious than most cartel infringements, it is still 

"inherently serious" and has a harmful effect on 

consumers. 

GROUND 2: THE LENIENCY DISCOUNT 

There are three types of leniency.  Roland 

obtained 'Type B' leniency, which is available for 

the first applicant where there is a pre-existing 

investigation, but prior to the statement of 

objections.  'Type B' leniency provides 

discretionary corporate immunity from penalties 

or a reduction in the penalty of up to 100% and 

discretionary individual immunity from criminal 

prosecution.  In considering the appropriateness 

of the penalty discount for leniency, the CAT 

noted that the CMA's Leniency Guidance provides 

"little useful guidance as to how to quantify the 

https://www.catribunal.org.uk/sites/default/files/2021-04/1365_roland_Judgment_190421-_1.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700576/final_guidance_penalties.pdf
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appropriate percentage discount, which can be 

anywhere between zero and 100%."  

The CAT found that it was appropriate for the 

CMA to take into account the extent to which the 

evidence given by Roland assisted the CMA in 

establishing the infringements which Roland had 

admitted, but that the value of evidence given by 

a leniency applicant should not be solely 

measured by reference to the extent to which it 

supports the CMA's case.  The CAT accepted the 

CMA's submission that the speed at which a 

leniency application is made is not determinative 

of the appropriate level of the leniency discount.  

The CAT attached weight to the CMA's 

assessment of the added value of the evidence 

which Roland provided to the CMA's investigation 

and was not persuaded that a 20% leniency 

discount was inappropriate. 

REVOCATION OF THE SETTLEMENT 

DISCOUNT 

In relation to the CMA's application to revoke the 

20% settlement discount, the CAT accepted the 

CMA's argument that the settlement procedure 

would be undermined if a settling party could 

have the benefit of a settlement discount, despite 

appealing the infringement decision.  The CAT 

noted that entering into a settlement agreement 

is voluntary and that it would not be unfair to 

hold Roland to its agreement.  The penalty was 

therefore increased by approximately GBP 1 

million. 

COMMENT 

Michael Grenfell, the CMA's Executive Director of 

Enforcement, has commented that this judgment 

reinforces the CMA's view that settlements should 

be final.  It is a reminder that, if you appeal a 

settlement decision, you should expect to lose 

any settlement discount and pay the CMA's costs. 

The judgment also affirms that RPM is a serious 

breach of competition law and will attract 

significant fines.  

Finally, the CAT has confirmed the CMA's wide 

discretion when applying a discount for 'Type B' 

leniency. 

With thanks to Susanna Breslin of Ashurst for her 

contribution 
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CMA's Digital Markets Unit launches in 'shadow 
form'  
UK – ABUSE OF DOMINANCE/MERGER CONTROL/NEW LAW-POLICY 

 

On 7 April 2021, the Digital Markets Unit 

("DMU") was launched within the 

Competition and Markets Authority ("CMA").  

The DMU will, in the future, be tasked with 

oversight of the UK's new digital regulatory 

regime, with powers and duties enshrined in 

legislation. 

KEY TAKEAWAYS 

• The DMU has launched in 'shadow form', 

and will operate on a non-statutory 

footing prior to a new digital regulatory 

regime coming into effect.   

• The UK Government has committed to 

consulting on proposals for the new 

regime in 2021 and to legislating as soon 

as parliamentary time allows.  

• It remains to be seen what the regime will 

look like, but it is anticipated that digital 

platforms designated as having strategic 

market status ("SMS") will be subject to 

an enforceable code of conduct. 

BACKGROUND 

Following its market study into online platforms 

and digital advertising (see our July 2020 

newsletter), the CMA recommended that a DMU 

be established to introduce, maintain and enforce 

a code of conduct regulating the provision of 

digital and online services in the UK.  

The launch of the DMU on 7 April 2021 follows a 

number of initiatives by the CMA to address 

competition and innovation in digital markets:  

• in February 2021, the CMA published its digital 

markets strategy 'refresh', setting out its 

priority areas of focus for ensuring effective 

competition in digital markets (see our March 

2021 newsletter);   

• in March 2021, the CMA, Ofcom and the 

Information Commissioner's Office published 

the first joint plan of work for the Digital 

Regulation Cooperation Forum (see our April 

2021 newsletter);  

• in March 2021, the CMA published its updated 

Merger Assessment Guidelines, which have an 

increased focus on the assessment of mergers 

in digital markets; and 

• in April 2021, the CMA published its Annual 

Plan in which fostering effective competition in 

digital markets is a key priority.  

THE NEW DIGITAL REGULATORY REGIME  

Ahead of its planned consultation, the UK 

Government has published non-statutory terms of 

reference, which outline the interim objectives, 

governance, and structure of the DMU until its 

functions and objectives are finalised in statute.   

The UK Government has committed to consulting 

on proposals for the new regime during the first 

half of 2021, and to legislating when 

parliamentary time allows (currently anticipated 

to be in early 2022).  In the meantime, the DMU 

will have the following role whilst operating in its 

'shadow form':  

carrying out preparatory work ahead of 

implementing the statutory regime, for example, 

building teams and preparing draft guidance;  

• supporting and advising the UK Government on 

establishing the regime, and assessing how the 

code of conduct will operate in practice;  

• gathering evidence on digital markets using the 

CMA's existing powers; and 

• engaging stakeholders and building 

relationships across industry, academia, 

government and other regulators.  

The UK Government has indicated that the DMU 

will take a "sector neutral" approach in examining 

the role of platforms across a range of digital 

markets.  Platforms that are designated as having 

SMS will be subject to an enforceable code of 

conduct that aims to protect and promote 

competition.    

Further clarity is needed on the scope of the SMS 

regime.  The CMA has previously indicated that 

firms engaged in at least one digital activity and 

that possess "substantial, entrenched market 

https://www.gov.uk/government/news/new-watchdog-to-boost-online-competition-launches--3
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/939008/government-response-to-cma-study.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/939008/government-response-to-cma-study.pdf
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter---july-2020/cn8---cma-seeks-new-regulatory-regime-for-digital-markets-following-market-study/
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter---july-2020/cn8---cma-seeks-new-regulatory-regime-for-digital-markets-following-market-study/
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-march-2021/cn16---cma-keeps-it-fresh-with-updated-digital-markets-strategy/
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-march-2021/cn16---cma-keeps-it-fresh-with-updated-digital-markets-strategy/
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-april-2021/cn13---uk-regulators-announce-first-workplan-for-digital-markets/
https://www.ashurst.com/en/news-and-insights/legal-updates/competition-law-newsletter-april-2021/cn13---uk-regulators-announce-first-workplan-for-digital-markets/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/970322/MAGs_for_publication_2021_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/972070/CMA_Annual_Plan_2021_to_2022_---.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/972070/CMA_Annual_Plan_2021_to_2022_---.pdf
https://www.gov.uk/government/publications/non-statutory-digital-markets-unit-terms-of-reference/digital-markets-unit-non-statutory-terms-of-reference#:~:text=1.-,Purpose%20of%20terms%20of%20reference,are%20finalised%20(in%20statute).
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power" might be subject to assessment under the 

new rules.  

COMMENT 

Absent formal legislation, the precise scope of the 

DMU's powers remain to be seen.  The UK 

Government was initially due launch its 

consultation on the form and function on the DMU 

in "early 2021", but the change in timetable 

suggests that stakeholders will need to wait a 

little longer before the DMU is fully operational.   

However, the potential impact of the DMU in 

digital markets – even in its 'shadow form' – 

should not be underestimated.  The DMU will 

effectively have access to the same competition 

law enforcement powers as the rest of the CMA, 

but with an exclusive focus on businesses with 

activities in digital markets.  The DMU is also 

likely to use any experience acquired in the 

coming months to inform its advice to the UK 

Government on the new digital regulatory regime, 

and, as such, solidify its position as the UK's 'Big 

Tech' watchdog.  

 

With thanks to Florence Fry of Ashurst for her 

contribution
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