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BREXIT 

The European Union (Withdrawal) 

Bill 

The European Union (Withdrawal) Bill 2017-

2019 (the Bill), formerly the Great Repeal Bill, 

provides the legislative framework for the UK's 

withdrawal from the EU on 29 March 2019, 

including the conversion of EU laws into UK law. 

The Bill was introduced into Parliament and 

received its first reading in July 2017. In 

September, it had its second reading and a 

number of amendments have been proposed. 

The next stage is the Committee Stage, where 

the Bill and amendments will be debated on a 

line by line basis. Given its importance, the Bill 

will be debated by a Committee of the whole 

House of Commons.  No date has officially been 

set for this stage as yet, although October has 

been mooted in the press. 

In parallel, in September, the House of Lords 

Constitution Committee issued an Interim 

Report on the Bill which is highly critical of a 

number of aspects and which considers that 

many of the Committee's previously raised 

points on the Bill remain unanswered. It has 

since issued a call for evidence to be contributed 

to its on-going inquiry into the workings and 

constitutional implications of the Bill. The 

deadline for submissions is 12 October.  

CORPORATE / LISTING RULES / 

CORPORATE GOVERNANCE 

MAR update 

ESMA Q&A. The European Securities and 

Markets Authority (ESMA) has published a 

revised version of its Questions and Answers on 

the Market Abuse Regulation (MAR). There are 

three additional questions which may be useful 

for listed companies, two relating to insider lists 

and one to market soundings. 
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The insider lists questions and answers focus on 

responsibility for insider lists. ESMA confirms 

that all persons acting on behalf of or on 

account of an issuer that have access to inside 

information are subject to the obligation to draw 

up insider lists. ESMA then makes clear that an 

issuer is not responsible for the lists of advisers, 

who are responsible for their own lists. 

The third question considers the scope of the 

market soundings regime and whether Article 

11 covers all communications of information to 

potential investors prior to the announcement of 

a transaction to gauge interest in a possible 

transaction. The answer looks in particular to 

the definition of "financial instrument" to which 

MAR applies; where the instrument which is the 

subject of the sounding is not itself admitted to 

trading, there needs to be an assessment of the 

relationship between the price of the instrument 

and any other instrument admitted to trading. 

So, for example, if the instrument in respect of 

which soundings are being made is unlisted debt 

but the company or its parent company has 

listed shares, conversations with potential 

investors in relation to the unlisted debt may 

need to be conducted as market soundings, as 

the price of the listed shares may be affected.  

Listed companies need to be aware of this if 

they have their own conversations with 

potential investors rather than relying on 

advisers to make the approach. 

PDMR notifications to the FCA. We are aware 

that the current PDMR form for notifications to 

the FCA has been causing difficulties for listed 

companies in practice as, for example, there is 

no ability to save the form or to copy it over 

where there are numerous similar notifications.  

We understand that the FCA is looking into 

these issues with a view to improving the 

underlying software. 

FRC factsheet on non-financial 

reporting 

In our January 2017 client briefing on the 2017 

AGM and reporting season (see pages 11-13), 

we noted that in December 2016 the 

Companies, Partnerships and Groups (Accounts 

and Non-Financial Reporting) Regulations 2016 

(the regulations) implementing EU Directive 

2014/95/EU had come into force for relevant 

entities with financial years beginning on or 

after 1 January 2017 and that reporting under 

the regulations should feature first in 2017 

annual reports and accounts published in 2018. 

We noted that the regulations, which aim to 

provide shareholders and other stakeholders of 

certain large companies (and partnerships) with 

more meaningful narrative information on 

certain non-financial matters by way of a 'non-

financial information statement' within the 

strategic report, overlap significantly with the 

existing enhanced strategic report requirements 

for quoted companies, but that the scope of the 

regulations is different and also that there are 

some additional reporting requirements.  

On 26 July 2017, the Financial Reporting Council 

(FRC) published a factsheet on non-financial 

reporting to provide an overview of non-

financial reporting. The factsheet covers scope 

and what the new disclosures are. As companies 

gear up to start the process for their 2017 

accounts, it is useful to re-visit what further 

non-financial information reporting may be 

required from relevant companies. 

Non-financial information statement: scope 
Companies should consider whether they are in 

scope for the non-financial information 

statement (NFIS). 

Non-financial information statement - 

scope 

The following companies are in scope if 

they broadly have more than 500 

employees: 

 Traded companies. 

 Banking companies. 

 Authorised insurance companies. 

 Companies carrying out authorised 

insurance activities. 

Note that the last three categories are in scope 

whether they are listed or not. 

The regulations have amended the Companies 

Act 2006 (the Act) and, as a result, the strategic 

report content requirements of the Act are now 

more complex than previously as regards which 

companies have to apply which rules. They are 

now split, broadly, into: 

 Basic strategic report contents for all 

companies (other than small) – 

unchanged section 414C of the Act. 

 Enhanced strategic report contents for 

quoted companies – unchanged section 

414C of the Act. 

https://www.ashurst.com/-/media/ashurst/documents/news-and-insights/legal-updates/2017/january/ashurst-2017-agm-and-reporting-season.pdf
https://www.ashurst.com/-/media/ashurst/documents/news-and-insights/legal-updates/2017/january/ashurst-2017-agm-and-reporting-season.pdf
https://www.frc.org.uk/getattachment/3dfe0ac6-ac6d-41a0-91bf-df98cbba0ad6/Non-Financial-Reporting-Factsheet-Final.pdf
https://www.frc.org.uk/getattachment/3dfe0ac6-ac6d-41a0-91bf-df98cbba0ad6/Non-Financial-Reporting-Factsheet-Final.pdf
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 Further 'non-financial information 

statement' contents for companies that 

have more than 500 employees and are 

traded companies, banking companies, 

authorised insurance companies or 

companies carrying on insurance market 

activities – new sections 414CA - 414CB 

of the Act. 

Some key scope points to note include: 

 AIM companies are not required to 

prepare an enhanced strategic report or 

(unless a banking or insurance company 

or a company carrying on authorised 

insurance activities) an NFIS (as they are 

neither quoted not traded). Of course, 

they may choose to nonetheless. 

 Banking companies, authorised insurance 

companies and companies carrying on 

insurance market activities that meet the 

more than 500 employee test will be 

required to prepare an NFIS even if they 

are not listed.  

 A company can voluntarily include the 

NFIS disclosures. Section 414CA(10) of 

the Act allows this as the Government 

was concerned that companies at the 

margins of the Directive's scope (having 

around 500 employees) should not have 

to incur additional costs due to moving in 

and out of the regime.  

Non-financial information statement – 

contents. As mentioned above, there is a good 

deal of overlap between the contents of the 

enhanced strategic report and of the NFIS but 

there are some differences.  

Companies in scope for the NFIS must, where 

necessary for an understanding of the 

company's development, performance, position 

and the impact of its activity, include in their 

strategic reports an NFIS with prescribed 

contents – see the table below. Note that the 

words in italics (here and in the table) are not in 

the corresponding parts of the enhanced 

strategic report provisions in section 414C of 

the Act and so represent differences between 

the enhanced strategic report requirements and 

the NFIS requirements of sections 414CA-CB of 

the Act which may require additional reporting 

from companies in scope. 

 

 

Non-financial information statement - 

contents 

Information to be included to the extent 

necessary for an understanding of the 

company's development, performance and 

position and the impact of its activity 

relating to: 

 Environmental matters (including the 

impact of the company's business on the 

environment). 

 Employees. 

 Social matters. 

 Respect for human rights. 

 Anti-corruption and anti-bribery matters. 

Aspects to be covered include: 

 The business model. 

 Policies pursued, including due diligence 

processes implemented in pursuance of those 

policies, on the above matters. 

 If no policies are pursued, a clear and 

reasoned explanation of why not. 

 Outcomes of those policies. 

 Principal risks relating to the above matters 

arising in connection with the company's 

operations and, where relevant and 

proportionate, a description of its business 

relationships, products and services which 

are likely to cause adverse impacts in those 

areas of risk and how it manages those 

principal risks. 

 Description of relevant non-financial key 

performance indicators. 

Listed companies – what more reporting 

may be required for the NFIS. For UK listed 

companies already complying with the enhanced 

reporting elements of section 414C of the Act in 

their strategic report, some of the requirements 

in the NFIS are not new (as mentioned, italics in 

the table show the key differences). To that 

end, new section 414CB(7) of the Act helpfully 

provides that complying with the contents 

requirements of 414CB (1 to 6) of the Act for 

the NFIS satisfies certain requirements (but 

note not all) of section 414C of the Act. 
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As a result of there being some differences 

between the enhanced reporting elements of 

the strategic report and the NFIS, companies in 

scope for the NFIS will need to assess and 

compare each requirement of the NFIS with the 

company's current reporting in its strategic 

report to see whether in their 2017 

strategic report they will need to report on 

more than they have done to date.  

An example of a difference which may require 

additional reporting is that the preface wording 

setting out the threshold for reporting on the 

NFIS matters states that the information 

required must be included not just if necessary 

for an understanding of the company's 

development, performance and position (which 

is the threshold for the enhanced strategic 

report similar matters) but also if necessary for 

an understanding of the impact of its activity – 

this is a wider test.  

A further example of a new element in the NFIS 

is reporting on anti-corruption and anti-bribery 

issues. These are not areas that have featured 

as reporting requirements of either the strategic 

report requirements of the Act or the UK 

Corporate Governance Code. These areas, and 

any others in the NFIS that are new, are likely 

therefore to need to be considered afresh by a 

company that is in scope, which will have to 

report on not only policies but also due diligence 

and outcomes in these areas. 

One final point worth noting is that the currently 

draft updated strategic report guidance (see 

next article) provides that although the term 

"non-financial information statement" is used, 

the information necessary to meet the 

requirements of the NFIS does not need to be 

presented as a separate statement. 

Diversity reporting. The FRC Factsheet also 

notes that the EU Non-Financial Reporting 

Directive additionally deals with reporting on 

diversity matters in corporate governance 

statements. These elements of the Directive 

have been effected by the introduction of new 

DTRs 7.2.8A and B, which will broadly require 

similar information on diversity matters to that 

already required by the UK Corporate 

Governance Code in provision B.2.4, but, again, 

with a few differences (see the table adjacent - 

again italics represent differences from B.2.4) 

that mean relevant companies will need to 

check that their diversity reporting in their 2017 

accounts complies, bearing in mind in particular 

that the DTRs are mandatory and not comply or 

explain, in contrast to B.2.4. 

Diversity reporting – DTRs 7.2.8A and B 

The corporate governance statement must 

contain a description of: 

 The diversity policy applied with regard to 

aspects such as, for instance, age, gender, 

or educational and professional 

backgrounds. 

 The objectives of the policy.  

 How it has been implemented.  

 The results in the reporting period. 

 If no diversity policy is applied, the 

corporate governance statement must state 

why. 

As regards scope of companies caught by DTR 

7.2.8A, it is, perhaps unexpectedly, different 

from the scope of companies that have to 

prepare an NFIS under the Act. DTR 1B 1.7 sets 

out the scope of what companies DTR 7.2.8A in 

particular does not apply to, and states that it 

does not apply to small and medium-sized 

companies as defined in the Act. In terms of 

employees, a company is a medium-sized 

company if it does not have more than 250 

employees and so the employee threshold for 

DTR 7.2.8A, namely more than 250, differs from 

the more than 500 employee threshold that 

applies for the NFIS under the Act. 

The European Commission has published non-

mandatory guidance on non-financial reporting, 

but companies can use other frameworks. UK 

companies are likely to want to refer to the 

FRC's Guidance on the Strategic Report, an 

updated version of which is currently being 

consulted on (see article below). 

FRC consultation on updated 

strategic report guidance 

In August 2017, the FRC published a 

consultation on an update to its Guidance on the 

Strategic Report. The proposed amendments to 

the guidance reflect the increasing focus on the 

need for businesses to consider their impact on 

society and wider stakeholders and to report 

more on the sustainability of their business over 

the longer term. In particular, the amendments 

aim to update the guidance to: 

https://www.frc.org.uk/getattachment/9e05c133-500c-4b98-9d76-497172387bea/;.aspx
https://www.frc.org.uk/getattachment/9e05c133-500c-4b98-9d76-497172387bea/;.aspx
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 Reflect changes to the strategic report 

requirements made by the non-financial 

reporting regulations (mentioned above). 

 

 Enhance the linkage between section 172 of 

the Act and reporting in the strategic report. 

 

 Make targeted improvements to reflect 

recent developments in corporate reporting.  

For example, as regards the non-financial 

reporting regulations mentioned in the article 

above, suggestions in the draft guidance include 

that when considering the "impact of its 

activity" as regards the matters listed, the 

board should consider the impact on 

stakeholders as a whole including the impact on 

society more widely. As regards human rights 

due diligence and outcomes, reporting should 

include a description of: its due diligence 

processes to ensure that the company's human 

rights policies are adhered to throughout the 

group and, where appropriate, its supply chains; 

the outcome of its due diligence work; and the 

outcome of its human rights policies. As regards 

reporting on combatting bribery and corruption, 

due diligence disclosures should enable 

investors to understand the different risks posed 

by different parts of the company's operations.  

As regards reporting on section 172 of the Act, 

in addition to the specific disclosures required 

by the Act, the draft guidance contains 

"encouraged content elements" to ensure the 

strategic report meets its overall purpose as set 

out in section 172. For example, reporting on 

who an entity considers are its major 

stakeholders, how it engages with them and 

how the interests of major stakeholders and the 

matters in section 172 were taken into account 

when undertaking significant strategic decisions. 

Targeted improvements in other areas include: 

more focus on reporting on: the purpose of an 

entity; its strategy; its values, behaviours and 

culture; how it generates and preserves value 

over the longer term including its key resources 

and relationships that are "sources of value" to 

the business, such as reputation, brand 

strength, employees and key stakeholder 

relationships; and on enhanced risks, for 

example in relation to long-term systemic risks. 

Comments are requested by 24 October. 

Government response on corporate 

governance reform Green Paper 

As we noted in our December 2016 client 

briefing (Government publishes options for 

corporate governance reform), in November 

2016 the Department for Business, Energy and 

Industrial Strategy (BEIS) issued a Green Paper 

on corporate governance reform. In August 

2017, BEIS published the Government response 

and it has identified a range of legislative and 

business-led measures that it wants taken 

forward in the three key areas of: executive 

pay; strengthening the employee, customer and 

wider stakeholder voice in the boardroom; and 

corporate governance in the UK's largest 

privately-held businesses.  

Executive pay.  Key executive pay proposals 

are listed below. For more information, see our 

August 2017 client briefing (Further regulation 

of executive pay proposed). 

Corporate governance reform - key 

proposals on executive pay 

 Listed companies receiving 20 per cent. or 

more opposition on executive pay and 

other resolutions will be named on a public 

register which will also record what such 

companies say they will do to address this. 

 The FRC will consult on updating the UK 

Corporate Governance Code (the Code) to 

be more specific about the steps companies 

should take when they encounter 

shareholder opposition on executive pay. 

 The Government will introduce secondary 

legislation to require listed companies to: 

disclose annually the ratio of CEO pay to 

average workforce pay and explain changes 

year on year; and also to provide clearer 

explanation in remuneration policies of 

possible outcomes under their long term 

incentive plans. 

 The FRC will update the Code to extend the 

recommended minimum vesting period for 

share-based remuneration to five years 

and to give remuneration committees 

broader responsibilities. 

 

 

https://www.ashurst.com/en/news-and-insights/legal-updates/government-publishes-options-for-corporate-governance-reform/
https://www.ashurst.com/en/news-and-insights/legal-updates/government-publishes-options-for-corporate-governance-reform/
https://www.ashurst.com/en/news-and-insights/legal-updates/government-publishes-options-for-corporate-governance-reform/
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/584013/corporate-governance-reform-green-paper.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/584013/corporate-governance-reform-green-paper.pdf
https://www.gov.uk/government/consultations/corporate-governance-reform
https://www.ashurst.com/en/news-and-insights/legal-updates/further-regulation-of-executive-pay-proposed/
https://www.ashurst.com/en/news-and-insights/legal-updates/further-regulation-of-executive-pay-proposed/
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Stakeholder engagement.  On strengthening 

the employee, customer and wider stakeholder 

voice in boardroom decision making and 

improving reporting on section 172 of the Act, 

the Government has three key proposals. 

Corporate governance reform - key 

proposals on stakeholder engagement 

 More section 172 reporting. Secondary 

legislation will be introduced to require all 

companies of significant size (public and 

private) to explain how their directors 

comply with the section 172 requirement to 

have regard to employee and other 

interests. 

 More engagement with stakeholders, 

especially employees. The FRC will 

consult on a new Code principle 

establishing the importance of 

strengthening the voice of employees and 

other non-shareholder stakeholders at 

board level as well as on a new Code 

provision on employee engagement, which 

will provide that listed companies adopt 

one of three employee engagement 

mechanisms, namely a designated non-

executive director, a formal employee 

advisory council or an employee director. 

 Guidance to help companies. BEIS will 

encourage the completion of two sets of 

guidance to help companies, namely (i) the 

Investment Association (IA) and ICSA: The 

Governance Institute (ICSA) guidance on 

practical ways in which companies can 

engage with their stakeholders and (ii) the 

GC 100 guidance on the practical 

interpretation of section 172 of the Act. 

Corporate governance in large privately-

held businesses. The Government will invite 

the FRC to work with a number of bodies to 

develop a voluntary set of corporate governance 

principles for large private companies and also 

to introduce secondary legislation to require 

such companies (and possibly LLPs) to report on 

their corporate governance arrangements 

including whether they follow any formal code. 

Other issues. Other issues that the response 

notes include the commissioning of an 

examination of the use of share buybacks and 

the giving of further consideration to whether 

the FRC has the appropriate powers, resources 

and status to operate effectively.  

Corporate governance reform - timing and 

next steps 

 FRC consultation on the Code. The FRC 

undertook a series of stakeholder meetings 

during the first half of 2017 to inform the 

direction of its review of the Code. It 

expects to issue a formal consultation 

document towards the end of 2017 for a 12 

week consultation. 

 Secondary legislation.  The Government 

proposes to issue a draft of the secondary 

legislation before March 2018, with the 

reforms coming into force by June 2018 for 

reporting years beginning on or after that 

date. 

 Guidance on stakeholder engagement. 

IA and ICSA guidance on making the 

stakeholder voice heard in the boardroom 

was published on 26th September (see 

article overleaf for more). 

 Guidance on section 172 reporting.  It 

is not yet known when the GC100 section 

172 guidance will be published. 

Government response to BEIS 

Committee report on corporate 

governance   

As we noted at the end of our December 2016 

briefing linked to above, at around the same 

time as the Green Paper was published, the 

House of Commons BEIS Committee launched 

its own Inquiry into Corporate Governance, 

looking at many of the same areas. The 

Committee issued its report on its Inquiry in 

April 2017, and in September 2017 the 

Government issued its response.  

The Government supports several of the 

Committee's recommendations including, as 

mentioned above, more informative narrative 

reporting on how section 172 of the Act has 

been fulfilled and also the publication of pay 

ratios between CEOs and the workforce. On 

several other recommendations, it states that 

these are matters for the FRC. And on some of 

the Committee's recommendations it indicates a 

lack of support or reasons not to proceed at this 

stage, such as giving the FRC additional powers, 

https://www.parliament.uk/business/committees/committees-a-z/commons-select/business-innovation-and-skills/news-parliament-2015/corporate-governance-inquiry-launch-16-17/
https://publications.parliament.uk/pa/cm201617/cmselect/cmbeis/702/702.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmbeis/338/338.pdf
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having an annual rating exercise for companies 

as regards their Code compliance and reporting 

and legislating on a trigger for an annual 

binding vote on executive remuneration after a 

certain level of voting dissent. 

Guidance on the stakeholder voice 

in board decision making 

On 26 September, the IA and ICSA issued their 

joint guidance  entitled – The Stakeholder Voice 

in Board Decision Making. Reflecting that 

stakeholder engagement is an essential activity 

for all companies, the guidance aims to help 

boards think about how to ensure they 

understand and weigh up the interests of their 

key stakeholders when taking strategic 

decisions. The guidance is aimed at boards of all 

companies, whether listed or privately owned 

and whatever size or sector. It is centred 

around 10 Core Principles (see the below table). 

IA/ICSA guidance on stakeholder 

engagement – core principles 

 Identification of key stakeholders. 

 Boards to take responsibility. 

 Evaluation of board composition and need 

for stakeholder expertise. 

 Nomination committee to consider 

stakeholder perspective when recruiting 

directors. 

 Consideration of stakeholder-related 

matters in director induction and training. 

 Ensuring the board's decision making 

processes give sufficient consideration to 

key stakeholders. 

 Appropriate engagement with key 

stakeholders to be kept under regular 

review. 

 Engagement mechanisms to be effective 

and convenient for key stakeholders and 

not just the company. 

 Board to report to shareholders on how it 

has taken the impact on stakeholders into 

account when making decisions. 

 Board to feedback to those stakeholders 

with whom it has engaged. 

Detailed suggestions include several that should 

not present too much of a challenge to listed 

companies including:  

 Identifying and regularly reviewing who a 

company considers its key stakeholders are 

and reporting on that. 

 

 Prioritising stakeholders, for example those 

key to the company's ability to generate 

long term value and those groups on whom 

the activities of the company could have a 

significant negative impact, with a view to 

discussing and deciding the extent to which 

the board needs information on and from 

those stakeholders, how best to engage 

with them and then establishing lines of 

communication. 

 

 Ensuring the induction programme for new 

directors gives them, among other things, 

an understanding of the role and nature of 

the company's key stakeholders. 

 

 Ensuring that the board receives the 

necessary information on issues affecting its 

key stakeholders and managing the agenda 

for board meetings so that board decisions 

can be properly informed and give sufficient 

consideration to key stakeholders. Particular 

suggestions include establishing a 

committee of the board whose remit is 

assessing the impact on and/or engaging 

with key stakeholders or designating 

directors with the task of understanding the 

views of, and impact on, key stakeholders 

and feeding these through to the board. 

 

 Establishing appropriate engagement 

mechanisms, whether forums and advisory 

panels, surveys or other. 

However, there are some suggestions that will 

require more thought as to what is appropriate 

for any particular company and how to achieve 

them. These include: 

 Board composition. When assessing the 

overall composition and balance of the 

board, the influence of key stakeholders on 

the company's future prospects and licence 

to operate should be considered. Two 

approaches suggested are (i) reserving one 

or more board positions for directors drawn 

from one or more stakeholder groups 

and/or (ii) choosing non-executive directors 

with relevant experience or understanding 

https://www.theinvestmentassociation.org/media-centre/press-releases/2017/icsa-and-the-investment-association-launch-guidance-to-help-firms-improve-decision-making-for-the-benefit-of-all.html
https://www.theinvestmentassociation.org/media-centre/press-releases/2017/icsa-and-the-investment-association-launch-guidance-to-help-firms-improve-decision-making-for-the-benefit-of-all.html


 

 

                                     

8  

 

of one or more stakeholder groups. The 

guidance lists particular issues to consider if 

worker representatives on boards are 

proposed. 

 

 Reporting. Whilst reporting on who a 

company's key stakeholders are, any key 

changes in the year and how the board 

hears from them may not present a 

challenge, reporting on engagement 

outcomes and the impact that engagement 

had on board decisions may take more 

thought.  

Court of Appeal case on the test for 

inspecting the register of members 

In July 2017, in the case of Richard Charles Fox-

Davies and Burberry plc, the Court of Appeal 

provided guidance on the test for inspecting a 

company's register of members. 

 

In this case, the manager of tracing agency 

which traced lost members of public quoted 

companies made a request to a Burberry PLC 

(the Company) under the Act to inspect or make 

a copy of the Company's register of members. 

The Company applied for a court direction that 

it did not need to provide access to the register, 

albeit that it applied late (after the 5 day limit). 

The High Court ruled in the Company's favour 

and held that the request to inspect the register 

was invalid because it had not included the 

names and address of the third-party 

researchers with whom he intended to share the 

information, as required by the Act. It also held 

that the request was not for a proper purpose. 

The decision was appealed by the tracing agent. 

 

The Court of Appeal dismissed the appeal and 

held in favour of the Company. It agreed with 

the High Court that the request to inspect or 

obtain a copy of the Company's register was 

invalid as it did not comply with the Act in 

providing the details of the persons to whom the 

information would be disclosed. The Company 

was therefore entitled to reject it and not 

comply (and in fact did not need to apply to 

court).  

 

However, as regards proper purpose, whilst the 

judges agreed the request was not for a proper 

purpose, they disagreed as between themselves 

and on some aspects of the High Court 

reasoning which makes it tricky to draw firm 

conclusions. That said, the following can 

perhaps be drawn out which ought to lead 

companies to be cautious in this area and to 

think as soon as they receive such a request of 

whether they do want to apply to court within 

the very short 5 day timeframe: 

 

 The Court will decide what the purpose is 

(which may not be the stated purpose) and 

will then decide objectively whether it is a 

proper purpose, ie not taking account of the 

company's subjective opinion or 

sensitivities. 

 

 Whether a purpose is proper does not have 

to depend on whether it is in the interest of 

shareholders. 

 

 The Act does not distinguish between the 

treatment of requesters who are member or 

non-members. 

 

 Whether a purpose is proper will be decided 

on a case by case basis and depend on the 

facts.  

 

ICSA has confirmed that it will update its 

guidance in this area, but this has not been 

published as yet. 

TAX 

Guidance finalised on facilitation of 

tax evasion offences 

The new corporate offences of failure to prevent 

facilitation of tax evasion came into effect on 30 

September 2017. (For more on these offences, 

see our newsletters of July 2016 and June 2017 

and our more detailed November 2016 client 

briefing (Corporate criminal offences for failure 

to prevent facilitation of tax evasion)). 

Businesses will not be liable for failure to 

prevent those acting in the capacity of an 

associated person facilitating evasion if they 

have put in place reasonable prevention 

procedures. HMRC has now published the final 

version of its guidance on prevention 

procedures. This guidance, which remains 

broadly in the same form as the draft previously 

circulated, focuses on six guiding principles (i) 

the proportionality of risk-based prevention 

procedures; (ii) top level commitment; (iii) 

assessment of the risk of facilitation; (iv) due 

diligence; (v) communication, including 

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1129.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/1129.html
https://www.ashurst.com/en/news-and-insights/legal-updates/uk-quoted-company-newsletter/
https://www.ashurst.com/-/media/ashurst/documents/news-and-insights/legal-updates/2017/july/ashurst-uk-quoted-company-newsletter-june-2017.pdf
http://mypreferences.ashurst.com/reaction/PDF/51465559.pdf
http://mypreferences.ashurst.com/reaction/PDF/51465559.pdf
http://mypreferences.ashurst.com/reaction/PDF/51465559.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/642714/Tackling-tax-evasion-corporate-offences.pdf
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training; and (vi) on-going monitoring and 

review of procedures. 

Finance Bill(s) 

As expected, the provisions dropped from the 

Finance Act 2017 prior to the general election 

have been reintroduced in one of the longest 

ever Finance Bills. This Bill includes key 

measures such as the new corporate interest 

restrictions, carry-forward loss reforms and 

relaxation of the substantial shareholding 

exemption regime, all of which will have 

retroactive effect as from 1 April 2017, despite 

the delayed enactment. Although timings are 

not yet known for the Parliamentary stages and 

final enactment, we consider that businesses 

can safely assume that the legislation will be 

introduced in its current form and should plan 

accordingly. (For more on these areas, see our 

June 2017 and December 2016 newsletters.) 

Separately, certain draft legislation for Finance 

Bill 2018 has been published. This relates to 

previously announced measures including 

changes to the disguised remuneration rules, an 

extension of the quoted eurobond withholding 

tax exemption and further details on the new 

digital system for keeping tax records. New 

announcements are expected in the Autumn 

Budget which has been scheduled for 22 

November.  

Corporate residence 

A First-tier Tribunal decision (Development 

Securities) has raised concern regarding the 

application of the case-law "central 

management and control" (CMC) test used for 

determining the tax residence of a company. 

The CMC of a company will be found where the 

board of directors exercises the highest level of 

decision-making. In Development Securities, 

despite the directors ostensibly taking all 

decisions at meetings in Jersey, the Tribunal 

found that the company in question was UK 

resident. This was on the basis that, when 

acquiring certain assets at above market value, 

the Jersey directors were acting on what was, in 

effect, an instruction from its parent. 

The Tribunal accepted that this was not a case 

where the directors signed resolutions 

approving the acquisition "mindlessly"; they 

reviewed the transaction documentation, knew 

what they were signing and understood that this 

was intended to generate a tax benefit for the 

parent company. However there was no 

independent consideration or discussion on the 

merits (or otherwise) of entering into the 

transactions, whether from their own 

perspective or taking into account the wider 

benefit to the group. 

While highly fact-specific, this decision does 

indicate that directors of companies set up for a 

specific purpose or transaction, particularly 

where only for a limited time, will need to be 

more careful to demonstrate active engagement 

with the decision-making process in the relevant 

jurisdiction. 

It also provides a salutary warning of the extent 

to which the courts will investigate the process 

followed by the board of directors in reaching 

decisions and will not be satisfied by formal 

board minutes alone. 

Senior Accounting Officer regime 

Thathiah is the first decision on the Senior 

Accounting Officer (SAO) regime.  (The SAO 

regime applies to companies or groups with a 

turnover of over £200 million or gross assets in 

excess of £2 billion, with the SAO's primary duty 

being to take reasonable steps to ensure that 

the company establishes and maintains 

appropriate tax accounting arrangements.)  

This First-tier Tribunal case has confirmed that 

the duties of a SAO are tailored to the particular 

circumstances of the company, and the 

existence of mistakes in tax returns do not 

automatically lead to the conclusion that the 

SAO has failed to take "reasonable steps" to 

ensure appropriate tax accounting. Although the 

arrangements in respect of the tax accounting 

were found here to be "unacceptable", the 

Tribunal nonetheless considered that the SAO 

had taken reasonable steps, given the limited 

resources available to him and the processes 

that he had managed to put in place. 

However, this decision relates to a smaller 

private company, where it is acknowledged that 

officers may have less ability to control these 

matters or to push for additional resources. In 

public companies that are well above the 

threshold for this regime to apply, high 

standards will be expected and SAOs should 

ensure robust procedures for training of staff 

https://publications.parliament.uk/pa/bills/cbill/2017-2019/0102/18102.pdf
https://www.ashurst.com/-/media/ashurst/documents/news-and-insights/legal-updates/2017/july/ashurst-uk-quoted-company-newsletter-june-2017.pdf
https://www.ashurst.com/-/media/ashurst/documents/news-and-insights/legal-updates/2016/dec/ashurst_uk_qcn_dec_16.pdf
http://financeandtax.decisions.tribunals.gov.uk/Aspx/view.aspx?id=9977
http://financeandtax.decisions.tribunals.gov.uk/Aspx/view.aspx?id=9977
http://financeandtax.decisions.tribunals.gov.uk/Aspx/view.aspx?id=10012
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and compilation of data as well as rigorous 

testing methods for the final calculations. 

EMPLOYMENT 

Taylor Review of modern working 

practices 

Last year the Government commissioned 

Matthew Taylor to lead a review of employment 

practices in the UK and whether changes are 

needed to keep up with modern business 

models. His Review, entitled "Good Work", was 

published on  11 July and contains a large 

number of recommendations for change. The 

Government is due to respond by the end of the 

year on which of the proposals, if any, it plans 

to take forward. Implementing them all would 

be a huge task, particularly with Brexit taking 

up so much Government time, so we will need 

to wait and see what appetite the Government 

has for change in this area. For more 

information, see our July 2017 briefing (The 

Taylor Review of modern working practices – 

where does "work" go from here?) 

Holiday pay 

We reported in March this year on the Court of 

Appeal decision that contractual results-based 

commission should be taken into account when 

calculating holiday pay for the minimum four-

week period of holiday required by EU law. On a 

similar theme, voluntary overtime should also 

be taken into account if it is worked over a 

sufficient period of time on a regular or 

recurring basis so that it has become part of an 

employee's "normal remuneration". A recent 

Employment Appeal Tribunal (EAT) case has 

made clear that voluntary overtime does not 

have to be worked every week in order for it to 

be sufficiently regular or recurring. In that 

particular case, the EAT found that working 

voluntary overtime once every four or five 

weeks was enough to make the overtime 

payments part of the employee's normal pay for 

the purpose of holiday pay. For more 

information, see our updated briefing.  

Monitoring employees' personal 

communications 

Recently the European Court of Human Rights 

(ECHR) has held that the monitoring of an 

employee's personal communications amounted 

to a breach of Article 8 of the European 

Convention on Human Rights (the right to 

respect for private and family life), overruling 

the previous decision of the ECHR in 2016.  

This decision does not necessarily mean that 

employers cannot monitor their employees’ 

personal communications.  However, it does 

mean that employers need to approach this 

area with great caution as simply notifying 

employees that their communications may be 

monitored may not be sufficient. In particular, 

employers would need to address whether they 

could achieve their objectives by less intrusive 

means. 

Whistleblowing 

Workers who disclose certain types of 

wrongdoing in the workplace receive statutory 

protection from dismissal or other detriment as 

a result of their disclosure. However, in order to 

receive that protection, the whistleblower must 

reasonably believe that the disclosure is in the 

public interest. The rationale for this test is to 

prevent the statutory protections being invoked 

in relation to personal workplace grievances 

rather than matters of wider concern. 

There has been little case law around what 

exactly is meant by "in the public interest" in 

this context until a recent Court of Appeal 

decision on the point. The case concerned a 

senior manager at a firm of estate agents who 

disclosed information about accounting practices 

which he alleged resulted in lower commission 

payments being paid to him and about 100 

other senior managers. The Court held that the 

whistleblower reasonably believed that the 

disclosure was in the interest of these 100 

senior managers and that they were a sufficient 

section of the public for the disclosure to be in 

the public interest. 

Despite this decision, there is still a line to be 

drawn between public interest and purely 

private concerns. However, it is significant that 

the Court of Appeal upheld the whistleblower's 

claim even though no-one outside his 

organisation was affected by his disclosures. 

Employment tribunal fees 

The Supreme Court has recently held that the 

fees payable to bring a claim in the employment 

tribunal are unlawful as they hinder access to 

justice. In response, such fees have been 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/627671/good-work-taylor-review-modern-working-practices-rg.pdf
https://www.ashurst.com/en/news-and-insights/legal-updates/the-taylor-review-of-modern-working-practices-where-does-work-go-from-here/
http://www.bailii.org/uk/cases/UKEAT/2017/0334_16_3107.html
https://www.ashurst.com/en/news-and-insights/legal-updates/employment-briefing---should-holiday-pay-include-commission-and-overtime/
http://www.bailii.org/eu/cases/ECHR/2017/754.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/979.html
http://www.bailii.org/uk/cases/UKSC/2017/51.html
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abolished with immediate effect. Employers will 

now have to brace themselves for a much more 

contentious environment as employees are once 

again free to assert their rights without financial 

barriers to a judicial remedy. 

Taxation of termination payments 

As reported above, the provisions dropped from 

the Finance Act 2017 prior to the general 

election have been reintroduced in a new 

Finance Bill. This Bill, together with other 

legislation, will introduce changes to the 

taxation of termination payments from 6 April 

2018.  

One of the changes is the removal of the 

distinction between contractual and non-

contractual payments in lieu of notice. Any such 

payments will be treated as earnings subject to 

income tax and employer and employee 

national insurance contributions (NICs). 

Additionally, termination payments over 

£30,000 which are subject to income tax will 

also be subject to employers' NICs. The first 

£30,000 of a termination payment will remain 

tax-free. 

Pensions update 

Our September 2017 pensions legal update for 

employer and trustees is available here. Of 

particular interest are two landmark decisions 

this summer in which the Court of Appeal has 

clarified the nature and scope of the employer's 

duties of good faith, trust and confidence when 

making changes to defined benefit pension 

schemes. The most notable of these decisions is 

that of IBM v Dalgleish (the other, BBC v 

Bradbury, is discussed in our update).The IBM 

decision has reduced the barriers to making 

changes to, or ceasing accrual in, pension 

schemes and is therefore likely to be welcome 

news to employers. While this decision can be 

seen as 'employer-friendly', the decision was 

not without criticism of the employer's conduct. 

Employers looking to make scheme changes 

should take care and seek legal advice before 

doing so. 
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http://www.bailii.org/ew/cases/EWCA/Civ/2017/1212.pdf
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