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Explaining the Trade Deal
ROSS DENTON



How did we get here?
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In 2016, voters in the 
UK decided that the 
UK should withdraw 

from the EU

UK and EU agreed process 
under which the UK would 
withdraw and then but only 
then agree a Future Trading 

Relationship with the UK. 
The process required 
“transitional period”

The Withdrawal Agreement, in 
effect, substituted a bilateral 
treaty for membership of the 
European Union, and so while 
the UK had left the EU, it was 

bound to substantially the same 
rights and obligations as being a 

member, during the 
“Implementation Period”

Discussions are 
currently ongoing in 
relation to a Future 

Trading Relationship. 

Served notice of 
intention to withdraw 

(Article 50) 
in 2017

UK and EU signed the 
Withdrawal Agreement 
in October 2019, and 
the UK withdrew from 

the EU on 31st January 
2020

The Implementation 
Period is due to expire 

on 31st December 
2020

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



WTO first principles

5

The most important element of the WTO in “non-
discrimination”. 

This has 2 basic flavours

So the EU and UK can’t treat other differently, 
because MFN applies. When the UK leaves the 
EU, it has to treat the EU in the same way as it 

does e.g. the US (and vice versa)

Don’t treat trading 
partners worse than 
you treat your own 
traders (“national 

treatment” 
(vertical))

Don’t treat your 
trading partners 
differently (“Most 
Favoured Nation” 
(MFN)(horizontal)

So the UK can drop 
all trade restrictions 
for everyone (free 

trade) or

Conform trade with 
the EU to trade with 

other WTO 
Members

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com
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Customs unions and free trade areas

• MFN does have a number of exceptions, mainly

o Free trade areas (FTA)

o Customs unions (CU)

• MFN suspended if meet conditions of either FTA or CU

• Article XXIV GATT lays down conditions for suspending MFN on goods

o FTA if “substantially all trade in goods duty-free”, need rules of origin (ROO)

o CU common external tariff, free movement once inside, no ROO

• Article 5 GATS for services “eliminate ‘substantially all discrimination (remember: no borders or tariffs 
for services)

• Because of “substantially all”, cannot have a sectoral FTA in goods or services

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com
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The Ladder of Doom

Single Market

Customs Union

Free Trade Area

Bundle of agreements

WTO

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



What is the TCA?
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It is does not cover trade 
in services in the same 

way as goods, and so no 
FTA-type arrangements

Title

Title Title
The trade portion is 
a “free trade area” 

consistent with Article 
XXIV of the GATT – it is a 

“thin” trade agreement, 
but does cover all goods, 

including agricultural, 
which is unusual

It is an international 
agreement on how the EU 
and UK are going to trade 
in goods, plus a number 
of other provisions that 
will allow the EU and UK 
to cooperate across a 
number of fronts

It does not replicate, 
in any material sense, 
the relationship under 
the Single Market

Digital trade, 
including data 

protection

Movements of 
capital

Intellectual 
Property

Public 
Procurement

Energy Taxation

Competition, 
including 
subsidies

AML and 
counter-
terrorism

Cyber security

Health security Environment
Movement of 
persons and 
immigration

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



What is the TCA?
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Please send any questions to 

FinancialRegulatoryEvents@ashurst.com

Significant number of committees 
and Working Groups – suggest 
many open issues, so prepare for 
“constant negotiations”, with the 
UK trying to move nearer to SM 
treatment (and EU resisting)

Significant number of 
detailed Annexes 
(including detailed 
customs and ROO 
procedures) and Joint 
Declarations

NB – the UK has a new “rule book” 
which anticipated leaving the EU, “deal 
or no deal”. Rule book will likely be 
added to accommodate the TCA. Make 
sure that new legislation is understood 
and challenged if not fit for purpose

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



The impact of TCA

10
Please send any questions to 

FinancialRegulatoryEvents@ashurst.com

The UK has now “unplugged” from the EU, 
and, specifically

Control on subsidies goes significantly beyond 
WTO and normal EU FTA provisions:

• Long list of prohibited subsidies, including:

o unlimited state guarantees

o rescue and restructuring aid, including 
to FS providers, without a credible 
restructuring plan

o subsidies contingent on export

o subsidies contingent on use of local 
content

• Detailed notification and consultation system

• Specific obligations to recover unlawful 
subsidies

• Parties may “unilaterally” take remedial 
measures if concerns not addressed by the 
other Party

• Remedial measures “strictly necessary and 
proportionate in order to remedy the 
significant negative effect caused or to 
address the serious risk of such an effect”

• No recourse to WTO DSU

While the UK has been a “third country” since 
it left the EU, the UK is now a “third country” 
proper with similar rights and obligations 

The UK has, in effect, had to replicate EU FTAs 
with almost 60 countries. UK-Japan FTA goes 
beyond replication of EU equivalent

All goods moving between the UK and EU will 
have to pay customs duties, unless the 
exporter can show that the goods “originated” 
in either the EU or UK – complex and onerous 
“rules of 

All movements of goods between the UK and 
EU will be subject to customs and regulatory 
checks on import



Are goods “originating”?
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Please send any questions to 

FinancialRegulatoryEvents@ashurst.com

Key question for most 
manufacturers and 

traders

Most agricultural 
products will be 

“originating”, many 
manufactured goods will 

not

Tariffs will only be 
suspended on 

movements between UK 
and EU if the goods 
“originate” in either

Complex, tariff “line-by-
line” picture. 

Consultation with 
industry???

Two broad methods: 
change of heading 

(CTH\CTSH) or value 
added

Cumulation between EU 
and UK inputs allowed

Tolerances woven into 
TCA

Specific auditable 
processes for proving 
“originating” status

If duty rate low, is cost 
of complying with ROO 
worth it? But who pays?

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



What if goods not originating?
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Please send any questions to 

FinancialRegulatoryEvents@ashurst.com

Separate supplies from third countries to EU and UK (e.g separate DCs)

Pay duty (best outcome if low duty rate)

Re-jig supply chain to:
• Get more EU or UK inputs
• In most cases, add more value in EU or UK
• Produce subcomponent that meet test, then 100% of that subcomponent is 

originating (e.g. Japan 49% + UK 51% = UK 100%)



The Trade Deal and 
Financial Services
JAMES PERRY



Financial Services – Deal, No Deal or Deal yet to come?
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a Joint Declaration On Financial Services Regulatory Cooperation (the Joint Declaration)

1

2

general provisions on services and investment, and specific provisions on financial services, in the 
TCA; and

Financial services regulation is mentioned in two different documents: 

Discussions between UK and EU will continue; the gateway for market access to EU is not clear 
but may yet emerge

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



Financial Services in the TCA
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The TCA contains reciprocal provisions relating to market access and "most favoured 
nation" treatment for each Party, but: 

market access is subject to the same licensing regime as applies to local firms

there is no mutual recognition or declaration of equivalence (or obligation to deliver it);

each Party is able to make mutual recognition or equivalence decisions with/for third 

countries without delivering the same for the other Party; and 

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



Financial Services in the TCA (2)
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• any further transitional period

• an obligation to review each Party's 
existing legal framework (unlike other 
services)

• restrictions on delegation or outsourcing 
by FS suppliers of one Party to suppliers of 
the other Party 

• provision allowing sanctions/"cross-
retaliation" in the FS area if the other Party 
has breached another part of the TCA (e.g. 
fish; aviation)

• a best endeavours obligation for each Party 
to implement international standards 
(Basel, IOSCO, FATF, etc.) 

• access to clearing and payment systems 
operated by public entities and to official 
“ordinary course” funding (but not to the 
lender of last resort) 

• provision for self-regulatory organisations 
(including exchanges) to admit FS suppliers 
of the other Party on a non-discriminatory 
basis (subject to reservations)

• "level playing field" restrictions on state aid 
in banking and insurance 

TCA also contains TCA does NOT contain

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



The Joint Declaration 

17

1. The Union and United Kingdom agree to establish structured regulatory cooperation
on financial services, with the aim of establishing a durable and stable relationship 
between autonomous jurisdictions. Based on a shared commitment to preserve financial 
stability, market integrity, and the protection of investors and consumers, these 
arrangements will allow for:

• bilateral exchanges of views and analysis relating to regulatory initiatives and other 
issues of interest;

• transparency and appropriate dialogue in the process of adoption, suspension 
and withdrawal of equivalence decisions; and

• enhanced cooperation and coordination including in international bodies as 
appropriate.

2. Both Parties will, by March 2021, agree a Memorandum of Understanding
establishing the framework for this cooperation. The Parties will discuss, inter alia, how 
to move forward on both sides with equivalence determinations between the Union 
and United Kingdom, without prejudice to the unilateral and autonomous decision-
making process of each side."

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



The Joint Declaration 
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KEY QUESTIONS

Will the EU equivalence process become a more technical, less politicised 
exercise than has seemed likely? 

Will the EU begin its formal MiFID equivalence process before the new legal 
"machinery" (in the Investment Firms Directive) takes effect in June 2021?

Will "enhanced cooperation" under the MoU create a stable regulatory relationship? 

Will we see equivalence extended to directives/regulations not presently covered 
(e.g. CRD, Solvency II, UCITS, IDD, etc.)

1

2

3

4

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



Data/GDPR
GITA SHIVARATTAN
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Data protection: legal framework

Type of operations Applicable data protection framework

UK data protection framework EU data protection framework

UK business only x

EU business only x

UK business and (i) offering goods or service in the EU; 
or (ii) monitoring behaviour of individuals in the EU

x x

EU business and (i) offering goods or service in the UK; 
or (ii) monitoring behaviour of individuals in the UK

x x

• The “EU GDPR” is no longer directly applicable in the UK, but will be preserved in UK law by the 
European Union (Withdrawal) Act 2018 in the form of the “UK GDPR”, with amendments for a UK 
context

• “UK GDPR” will sit along side the Data Protection Act 2018

• Privacy and Electronic Communications (EC Directive) Regulations 2003 remains in place

What laws make up the UK data protection legal framework now?

• Now two separate parallel data protection regimes – one for the EU and one for the UK

What does this mean?

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



International Transfers
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International Transfers – lawful flows of data

Please send any questions to:
FinancialRegulatoryEvents@ashurst.com

EU TO UK UK TO EU

• GDPR prohibits data transfers outside of the EEA to 
third countries, unless 
 Country has been granted “adequacy” by the 

EC commission – “essentially equivalent data 
protection laws”; or

 Safeguards implemented.

• EU UK Trade and Cooperation Agreement (TCA) 
includes an adequacy “bridge” for up to 6 months 
pending a full adequacy finding for UK 

“For the duration of the specified period, transfers 
of personal data from the EU (and other EEA 
states) to the UK will not be treated as a transfer 
to a third country.” FINPROV.10A

• For now, personal data can continue to flow from 
the EU to the UK without additional safeguards

• UK Government has said that it will not require any 
additional safeguards for UK businesses transferring 
personal data to the EU

• In connection with the TCA the ICO has noted “a 
sensible precaution…during the bridging mechanism, 
it is recommended that you work with EU/EEA 
organisations who transfer personal data to you to 
put in place alternative transfer mechanisms” should 
there be no adequacy finding

DATA LOCALISATION

• TCA includes a commitment from the UK and the EU not to adopt data localisation requirements (Chapter 2: 
Data flows and personal data protection Article DIGIT.6 Cross-border data flows)
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TOP 5 ACTIONS

Data Protection compliance

Appoint a “EU” DPO

UK-based organisations with 

significant cross-border 

processing in the EU may need to 

appoint a separate “EU” DPO. 

International transfers

Consider alternative appropriate safeguards 

for transfers from EEA to UK, such as 

standard contractual clauses (SCCs), and 

should undertake a transfer risk assessment 

in line with the recent Schrems II decision. 

Implement appropriate safeguards for 

transfer from the UK to other third countries.

Appoint EU representative 

UK-based organisations that do not have 

an establishment in the EEA but either 

offer goods and/or services to or monitor 

the behaviour of individuals in the EEA 

will need to appoint a European 

representative in one of the member 

states that they operate in.Identify lead EU supervisory authority

Organisations that currently have the ICO as their 

lead supervisory authority and will both maintain an 

EEA establishment and engage in cross-border 

processing after 31 December 2020 should identify the 

EU supervisory authority that is likely to be their lead 

supervisory authority once the transition period ends.

Update documentation 

1. Update privacy notices and other data subject-

facing documents (such as standard terms and 

conditions) in order to provide details of EU 

representatives, refer to the UK as a third 

country, and make reference to either the UK 

GDPR or the EU's GDPR, as appropriate. 

2. Review and update internal policies, procedures 

and records such as data breach notification 

procedures and DPIAs to reflect changes to 

international transfers and supervisory 

authority notification requirements Case C-

311/18 Data Protection Commissioner v 

Facebook Ireland and Maximillian Schrems.

ACTIONS

Please send any questions to 
FinancialRegulatoryEvents@ashurst.com



DTO
TIM CANT



FCA's DTO (late) Christmas Present
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Please send any questions to 

FinancialRegulatoryEvents@ashurst.com

DTO

UK DTO v EU DTO created a conflict of law for certain firms-in 
particular branches, of EU firms in the UK

FCA on 31st of December (!) Notify the market it was 
using its powers to modify the application of UK DTO

Where firms that are subject to the UK DTO trade with, or on behalf 
of, EU clients that are subject to the EU DTO, they will be able to 
transact or execute those trades on EU venues providing that:

a) firms take reasonable steps to be satisfied the client does not have 
arrangements in place to execute the trade on a trading venue to 
which both the UK and EU have granted equivalence; and

b) the EU venue has the necessary regulatory status to do business 
in the UK – such venues include those that are a Recognised 
Overseas Investment Exchange, have been granted the relevant 
temporary permission, or are certain that they benefit from the 
Overseas Person Exclusion. 

Limitations - This relief under the TTP does not apply to trades with 
non-EU clients, proprietary trading conducted, for example, to hedge a 
firm’s own risk exposure, and trades between UK branches of EU firms. 
These trades remain subject to the UK DTO.

Reviewed 31st of March 2020….



Jurisdictional updates 
(Financial Services)
JAKE GREEN
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Local measures I – wholesale clients
MEASURES APPLICABLE TO PER-SE PROFESSIONAL AND 
ELIGIBLE COUNTERPARTY CLIENTS

1. United Kingdom
2. Italy
3. Belgium
4. The Netherlands
5. Ireland
6. Finland
7. Sweden
8. Luxembourg
9. Germany
10. Poland
11. Norway
12. France
13. Spain
14. Denmark
15. Austria
16. Portugal
17. Cyprus
18. Czech Republic
19. Greece
20. Malta

21. Bulgaria
22. Croatia
23. Estonia
24. Hungary
25. Iceland
26. Latvia
27. Lichtenstein
28. Romania
29. Lithuania
30. Slovak Republic
31. Slovenia

Not settled and 
not legal advice

Jurisdiction Measure

UK
Temporary passporting style measure for new and
existing clients – cross border and branch. Application
required.

Ireland and 
Norway

Local law exemption covering new and existing per se
professional and ECP clients - cross border. Applies
automatically. Norwegian measure expires on 31
December 2022, whereas Irish measure does not.

Ireland – UK firms will be able to carry out portfolio
management for existing Irish funds post 31.12.20 but
will be required to notify the CBI. UK firms must obtain
CBI clearance to manage new Irish funds.

Liechtenstein, 
Cyprus, 
Belgium and 
Denmark

Local measure covering new and existing per se
professional and ECP clients - cross border. Update –
Cypriot regulator released its measure on 22 December
2020. Liechtenstein and Danish measures expire on 31
December 2022 and 30 June 2022, respectively,
whereas Belgian measure does not.

Light touch applications required. The notification
window for the Cypriot and Danish measures closed on
31 December 2020 and 15 October 2020 respectively.
Despite this, firms are still submitting notifications.

Italy and 
Finland

Temporary local measure covering new and existing per
se professional and ECP clients - cross border.
Application required.

Update – Consob confirmed 6 month transitional relief
to UK firms that had filed for the local measure on or
prior to 31.12.20, pending the review of their
applications. This facilitates cross border services to
existing per-se professional and ECP clients.

Both regulators are taking an intensive approach to
reviewing applications. The Finnish regulator is
suggesting (previously unforeseen) on-going compliance
obligations e.g. transaction reporting etc.

Luxembourg

(i) Local measure covering new and existing per se
professional and ECP clients - cross border. Update –
CSSF granted equivalence to the UK enabling UK firms
to apply for the measure.

(ii) ‘Characteristic performance test’

Sweden
Temporary measure to allow the provision of services to
existing clients (as at 29 March 2019) until 31
December 2021. No application or notification required.

SUMMARY OF MEASURES 

3
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Local measures II – wholesale clients
MEASURES APPLICABLE TO PER-SE PROFESSIONAL AND 
ELIGIBLE COUNTERPARTY CLIENTS

21. Bulgaria
22. Croatia
23. Estonia
24. Hungary
25. Iceland
26. Latvia
27. Lichtenstein
28. Romania
29. Lithuania
30. Slovak Republic
31. Slovenia

SUMMARY OF MEASURES 

4

Jurisdiction Measure

France

Limited local “interdealer” exemption for
proprietary trading between certain entity
types.

No application or notification required.

Germany

Limited exemption for on and off venue
proprietary trading activity. The activity
must not relate to underlying client trading
services nor to market making.

No application or notification for on venue trading
required. Some regulatory uncertainty as to
whether or not an application is required for off-
venue proprietary trading - a risk decision should
be made.

The 
Netherlands

Limited dealing on own account exemption.

No application or notification required.

The 2019 measure was contingent on a
hard-Brexit and has therefore expired.

Communications released by AFM confirming
it will construe reverse solicitation narrowly.

Spain and 
Portugal

Contractual run-down measure for contracts
entered into prior to 1 January 2021.

Spanish measure expires on 30 June 2021.

Update – Portuguese measure expires on 31
December 2021.

No application or notification required.

1. United Kingdom
2. Italy
3. Belgium
4. The Netherlands
5. Ireland
6. Finland
7. Sweden
8. Luxembourg
9. Germany
10. Poland
11. Norway
12. France
13. Spain
14. Denmark
15. Austria
16. Portugal
17. Cyprus
18. Czech Republic
19. Greece
20. Malta

Not settled and 
not legal advice
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Local measures III – retail clients
MEASURES APPLICABLE TO RETAIL CLIENTS

1. United Kingdom
2. Italy
3. Belgium
4. The Netherlands
5. Ireland
6. Finland
7. Sweden
8. Luxembourg
9. Germany
10. Poland
11. Norway
12. France
13. Spain
14. Denmark
15. Austria
16. Portugal
17. Cyprus
18. Czech Republic
19. Greece
20. Malta

21. Bulgaria
22. Croatia
23. Estonia
24. Hungary
25. Iceland
26. Latvia
27. Lichtenstein
28. Romania
29. Lithuania
30. Slovak Republic
31. Slovenia

Not settled and 
not legal advice

Post- transitional strategy

Other than the UK temporary permissions regime,
there are no other jurisdictions with cross border
measures that would facilitate the provision of
services to MiFID retail clients at the end of the
transitional period.

In the absence of local measures, we are aware of a
number of UK firms intending to rely on passive
servicing arrangements or reverse solicitation to
retain pre-31 December 2020 client relationships.

SUMMARY OF MEASURES 

5
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Brexit key considerations for employment and contractual matters 
(and a financial services “mop up”)

Thursday 14 January 2021
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Regulatory Breakfast Club
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