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Introduction 
PURPOSE 
The purpose of this document is to maintain a running “tracker” of key divergences as they arise 
between the UK and EU legal frameworks in the financial services space.

IMPACT OF BREXIT ON FINANCIAL SERVICES LAWS
As the UK is no longer part of the EU, EU laws no longer apply in the UK. The UK financial services 
rules and regulations are instead derived from the following sources (among others):

(a) the European Union (Withdrawal) Act 2018 (as amended by the European Union (Withdrawal 
Agreement) Act 2020), which “onshores” EU laws;

(b) statutory instruments, which amend “onshored” EU laws; 

(c) FCA Handbook, the PRA Rulebooks and instruments; and

(d) future UK primary and secondary legislation. 

ONSHORING AND THE IMPACT OF “STANDSTILL”
“Onshoring”, as referred to above, is the process of retaining EU legislation and regulatory 
requirements and amending them such that they work appropriately in a UK-only context. 

Whilst the process of onshoring was not intended to effect policy-based amendments to the 
legislation, it has resulted in changes to existing obligations and, in certain instances, has 
resulted in financial services firms being subject to new obligations for the first time. As a result 
of this, in some cases UK and EU law diverged slightly, immediately after the end of the Brexit 
Implementation Period, on 31 December 2020 (also referred to as “Implementation Period 
Completion Day” or “IPCD”). 

In some areas of financial services regulation the FCA and PRA have exercised Temporary 
Transitional Powers (otherwise known as “Standstill”), which means that compliance with certain 
onshored requirements is not required for a period of 15 months beginning from 1 January 2021.

POTENTIAL FOR DIVERGENCE 
As of 1 January 2021, the UK is no longer subject to EU financial services Directives and 
Regulations. This means that the laws governing financial services in the EU and UK now have 
the ability to diverge from one another in a more substantive way that previously. This document 
tracks these divergences.

KEY PRACTICAL CONSIDERATIONS
This tracker provides firms a starting point for identifying and understanding how UK/EU 
divergences in certain areas of financial services might impact their respective businesses. 

Firms should consider how their obligations increase or decrease due to the changes in 
geographical scope introduced by UK legislation, and the processes required to adapt for this 
operationally. Operational changes will also be required from a compliance perspective to comply 
with duplicative, but potentially divergent, reporting requirements. 

UK Firms with EU group entities which rely on shared group services should consider how the 
divergence between UK and EU regulations will affect their obligations, and accordingly whether 
the shared services need to be adapted. Where groups share global policies, these should also be 
updated to reflect any relevant changes or divergences.
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UK MiFID versus EU MiFID
The table below represents a selection of divergences between UK and EU legislative provisions 
since the end of the Brexit implementation period (31 December 2020):

EU MIFID UK MIFID CONSEQUENCES

Definitional 
changes

Financial instrument is defined by reference to the list of 
instruments in Section C of Annex I of EU MiFID/MiFIR.

Financial instrument is defined by reference to the UK 
Regulated Activities Order, and is in essence limited to 
UK financial instruments.

In many cases, the changed definitions will limit the geographical scope of 
obligations under the onshored MiFID regime to instruments listed/traded on UK 
venues only. Therefore, these definitional changes must be considered when reading 
and interpreting MiFID/MiFIR requirements. 

Similarly, when reading EU MiFID/MiFIR provisions, it should be remembered that UK 
instruments and UK trading venues will generally be de-scoped. 

Trading venue is defined as a regulated market, an MTF 
or an OTF, established in the EEA only. UK trading venues 
will no longer be covered by EU MiFID/MiFIR.

The definition of trading venue is split to refer separately 
to UK trading venues and EU trading venues.

Share trading 
obligation 
(“STO”)

Under the EU STO, an EU investment firm must ensure 
the trades it undertakes in shares admitted to trading 
on an EU regulated market or traded on a EU trading 
venue take place on an EU venue, systematic internaliser, 
or a third-country trading venue assessed as equivalent 
under EU MiFID. 

The EU STO continues to apply, as it did before Brexit, 
in relation to shares admitted to trading on an EU 
regulated market or traded on a EU trading venue (See 
ESMA’s statement of 26 October 2020). 

Following IP Completion Day, under UK MiFIR there also 
exists a UK STO in relation to shares admitted to trading 
on a UK regulated market or traded on a UK trading 
venue. The UK obligation operates in parallel to the EU 
STO.

The FCA has applied its Temporary Transitional Power 
(“TTP”) to the UK STO obligations, in order to provide 
temporary relief to firms subject to the UK STO, provided 
certain conditions are met (see the FCA’s statement on 
the UK STO TTP). 

Following IP Completion Day, UK firms will be subject to the UK STO, while EU firms 
will remain subject to the EU STO. Therefore, conflicts can arise between a UK firm’s 
UK obligation, and that of its EU clients (for example, in relation to UK branches 
operating in the EEA)

However, the application by the FCA of its TTP to the UK STO means UK firms will be 
able satisfy their respective UK STO requirements by trading in-scope shares on EU 
venues.

EU firms will generally no longer be able trade shares with an EU ISIN on UK venues, 
without breaching the EU STO (unless there is a positive equivalence decision from 
the EU to the UK).

Derivatives 
Trading 
Obligation 
(“DTO”)

*Please contact  
EURelations@ashurst.com  
for full access and details 

*Please contact  
EURelations@ashurst.com  
for full access and details

*Please contact  
EURelations@ashurst.com  
for full access and details

Trade 
Reporting

* * *

Transaction 
Reporting

* * *

Systematic 
internalisers 
(“SIs”)

* * *

MiFID Quick 
Fix

* * *

FIRDS * * *

https://www.esma.europa.eu/press-news/esma-news/esma-sets-out-final-position-share-trading-obligation-0
https://www.fca.org.uk/news/statements/fca-statement-share-trading-obligation
https://www.fca.org.uk/news/statements/fca-statement-share-trading-obligation
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Jurisdictional analysis of reverse 
solicitation and local jurisdictional 
measures available to UK firms to 
continue providing financial services 
to local EEA clients. 
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State of play

Not se led and 
not legal advice 

1. United Kingdom
2. Italy
3. Belgium
4. The Netherlands
5. Ireland
6. Finland
7. Sweden
8. Luxembourg

9. Germany
10. Poland
11. Norway
12. France
13. Spain
14. Denmark
15. Austria
16. Portugal

17. Cyprus
18. Czech Republic
19. Greece
20. Malta
21. Bulgaria
22. Croatia
23. Estonia
24. Hungary

25. Iceland
26. Latvia
27. Liechtenstein
28. Romania
29. Lithuania
30. Slovak Republic
31. Slovenia

Local financial services measures in the EEA Summary of Measures

Jurisdiction Measure

UK* * Please contact  
EURelations@ashurst.com  
for full access and details 

Ireland, Belgium*, Italy**, Finland*, 
Denmark, Norway, Liechtenstein*, 
Cyprus*, Luxembourg* Portugal*

*

Sweden *

France *

Germany* and the Netherlands *

Spain *

Remaining EEA jurisdictions  *

*Notification or simple application required
**Application required similar to that for a full scale local licence 
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Malta, Poland,  
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and Slovenia 20
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United Kingdom
LOCAL JURISDICTIONAL MEASURE
Temporary passporting arrangement enabling EEA firms to 
provide investment services to all (new and existing) UK client 
types either via a branch or cross border basis.

•	 Under the UK’s Temporary Permission Regime (TPR), non-UK firms will be able to 
continue to access the UK market for up to 3 years initially on the same basis as 
they do / did pre-transitional period without obtaining FCA authorisation. 

•	 Firms had to notify the FCA before 30 December 2020 if they wish to use the 
TPR. However, the FCA has noted that it will consider whether to re-open the 
application process in due course.

•	 Separately, the UK has implemented the Financial Services Contracts Regime to 
ensure the continuity of contracts where a transitional arrangement (for whatever 
reason) is unavailable.

REVERSE SOLICITATION
Reverse solicitation recognised for the provision of MiFID investment services but only 
at the exclusive initiative of client.

Italy
LOCAL JURISDICTIONAL MEASURE 
* Please contact  
EUrelations@ashurst.com 
for full access and details

REVERSE SOLICITATION
* Please contact  
EUrelations@ashurst.com 
for full access and details
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