Hong Kong’s Construction Industry
Security of Payment Ordinance -
Features and Steps to Mitigate Risks

Key features

Application and scope: The Ordinance applies, with some
exceptions, to public and private construction contracts and
subcontracts valued at least HKD 5,000,000 (for construction
work) or HKD 500,000 (for related goods and services).

Right to progress payments claimed through payment
claims: Those performing construction work or supplying
related goods/services under a construction contract are
entitled to claim progress payments via payment claims.

Consequences for late payment responses: If the paying
party fails to respond to a payment claim by the deadline, they
are considered to dispute the claim and cannot raise set-offs in
adjudication.

Payment disputes and the statutory adjudication regime:
Only the claiming party can start adjudication proceedings when
a payment dispute arises.

No contracting out: Any contract terms that conflict with the
Ordinance or try to limit its effect are void.

Contingent payment provisions: “Paid when paid” or similar
conditional payment clauses are unenforceable for construction
work or related goods and services.

No contested extensions of time to be determined for main
private contracts or subcontracts - only public contracts:
Adjudication for time-related disputes based on extension

of time claims is not allowed for private main contracts or
subcontracts (only for public contracts).

Right to delay work or supply: If a claimed or adjudicated
amount is not paid on time, the claiming party may give notice
and delay work or supply of goods/services.
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Steps to take

Those in the construction sector in Hong Kong
should consider taking the following key steps
with the Ordinance coming into effect:

Reviewing and if necessary amending
their standard construction contracts to
ensure that they comply with the Ordinance.

Reviewing their payment claim and
payment response processes to

ensure that they comply with, and can be
completed, within the timeframes required
by the Ordinance.

Ensuring that they are mindful of the
payment claim, payment response
and payment dispute processes and
their timeframes under the Ordinance
in the administration of their construction
contracts.

Training their project, commercial and
legal teams on the significant implications
of the Ordinance.

Implementing enhanced communication
and evidence gathering processes
between their project, commercial and
legal teams to assist with payment disputes.

Considering the strategic implications
of the Ordinance for the resolution of
construction contract disputes.
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Flowchart of Hong Kong's Construction Industry
Security of Payment Ordinance

Claiming party may serve a payment
claim on the paying party (s 18)
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Paying party must serve a payment response by the earlier of the payment deadline of the
progress payment or 30 days after the date on which the payment claim was served.

Alternatively, by a date specified in the contract (if earlier than 30 days) (ss 19, 20)
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A payment dispute arises (s 23), such that the claiming party
has 28 days to initiate adjudication proceedings (s 24)
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Service of adjudication notice
on the Respondent
(s 25(1))
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Service of adjudication notice
on nominating body within
required time (s 25(3))
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Appointment of an
adjudicator process
(ss 26, 27, 28)
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Adjudicator must
disclose conflicts of
interest (s 29)
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Adjudicator appointed by notice to claimant and respondent
within 7 working days (ss 26(2), 27(5))
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Adjudication submission must be served by the claimant within 1T working day from
the date the claimant was informed of the appointment of an adjudicator (s 30)
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Adjudication response must be served by the respondent within 20 working days or a

longer period as specified by the adjudicator (s 31)

J

Reply to adjudication response must be served by the claimant within 2 working days

or a longer period specified by the adjudicator (s 32)
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The adjudicator must make a determination within 55 working days
after appointment or a longer period if agreed by the parties (s 42)
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The adjudicator's fees
must be paid (s 42(8))

The nominating authority must serve the adjudication determination
on the parties as soon as reasonably practical (s 42(7))
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A party is found liable
for payment of an
adjudicated amount
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No party found liable
for payment
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The liable party must pay within the
period specified in the determination,
if no period is specified within 30 days
after the determination is served (s 43)

Application to the Court to set aside
the determination can be made within
14 days after the date on which the
determination is served (s 48)
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Liable party pays
by the payment
deadline

If the liable party does
not pay by the
payment deadline
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The Court may set
aside the adjudication
determination

The Claimant
can delay work
or supply (s 60)

The unpaid party can make an enforcement
application and request the Court to enter
judgment in their favour (s 49)




